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A LEGISLATIVE HEARING ON EIGHT ENERGY 
INFRASTRUCTURE BILLS 


TUESDAY, FEBRUARY 2, 2016 

House of Representatives, 

Subcommittee on Energy and Power, 
Committee on Energy and Commerce, 

Washington, DC. 

The subcommittee met, pursuant to call, at 10:02 a.m., in room 
2123 Rayburn House Office Building, Hon. Ed Whitfield (chairman 
of the subcommittee) presiding. 

Members present: Representatives Whitfield, Barton, Olson, 
Shimkus, Latta, Harper, McKinley, Pompeo, Kinzinger, Griffith, 
Johnson, Long, Ellmers, Flores, Hudson, Upton (ex officio). Rush, 
McNerney, Tonko, Green, Capps, Doyle, (Ilastor, Welch, and Pallone 
(ex officio). 

Also present: Representative Kennedy. 

Staff present: Gary Andres, Staff Director; Will Batson, Legisla- 
tive Clerk; Allison Busbee, Policy Coordinator, Energy and Power; 
Rebecca Card, Assistant Press Secretary; Karen Christian, General 
Counsel; Patrick Currier, Senior Counsel, Energy and Power; Tom 
Hassenboehler, Chief Counsel, Energy and Power; A.T. Johnston, 
Senior Policy Advisor; Brandon Mooney, Professional Staff Mem- 
ber, Energy and Power; Dan Schneider, Press Secretary; Jeff Car- 
roll, Democratic Staff Director; Rick Kessler, Democratic Senior Ad- 
visor and Staff Director, Energy and Environment; John Marshall, 
Democratic Policy Coordinator; Alexander Ratner, Democratic Pol- 
icy Analyst; and Tuley Wright, Democratic Energy and Environ- 
ment Policy Advisor. 

OPENING STATEMENT OF HON. ED WHITFIELD, A REPRESENT- 
ATIVE IN CONGRESS FROM THE COMMONWEALTH OF KEN- 
TUCKY 

Mr. Whitfield. I would like to call the hearing to order this 
morning. 

This is our second hearing in the Second Session of the 114th 
Congress. I want to take this opportunity to wish everybody on the 
committee and those in attendance a very happy and productive 
2016. 

This subcommittee has continuously examined legislation aimed 
at reducing red tape when it is standing in the way of economic 
development and development of energy infrastructure that would 
benefit this country. Projects that update and expand the Nation’s 
energy infrastructure will create jobs and lead to greater supplies 
of affordable domestic energy for our homes and businesses. Afford- 

( 1 ) 
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able energy is very important because we are in a competitive 
world today. We are competing with other countries, and the price 
of electricity and energy goes a long way in determining where 
businesses locate and jobs are created. So, this is the unifying 
theme behind the eight bills that we are going to be discussing 
today. 

H.R. 3021 is the AIR Survey Act of 2015, which was introduced 
by Mr. Pompeo. It is an overdue measure to incorporate data col- 
lected through aerial surveys into the approval process for natural 
gas infrastructure. 

H.R. 2984, the Fair Rates Act, which was introduced by Mr. Ken- 
nedy, sets out a process to deal with those situations under the 
Federal Power Act in which FERC neither approves nor denies an 
electricity rate change such as when the Commission is deadlocked. 

A draft bill entitled “A Bill to Amend Section 203 of the Federal 
Power Act” would serve to address an oversight in the Energy Pol- 
icy Act of 2005. That law amended Section 203 of the Federal 
Power Act which pertains to the sale, disposition, merger, pur- 
chase, and acquisition of certain utility assets and facilities. 

Along with these three bills making procedural changes, we also 
have before us five bills dealing with new hydroelectric projects on 
existing dams. Given the low cost and low emissions of hydropower, 
these projects ought to be among the least controversial issues of 
increasing the Nation’s electricity supply. 

However, the FERC-issued licenses for these projects have ex- 
pired, or soon will expire, largely because of regulatory delays or 
unforeseen circumstances that have prevented construction. These 
bills extend the life of the license by 6 to 8 years, allowing these 
job-creating projects to move forward. 

The result of the passage of these eight bills will be more jobs, 
more energy for the American people at an affordable price, and I 
would urge all my colleagues to support them. 

So, that concludes my opening statement. 

[The prepared statement of Mr. Whitfield follows:] 

Prepared statement of Hon. Ed Whitfield 

This subcommittee has continuously examined legislation aimed at cutting red 
tape where it is standing in the way of energy infrastructure that would benefit all 
Americans. Projects that update and expand the Nation’s energy infrastructure will 
create jobs and lead to greater supplies of affordable domestic energy for our homes 
and businesses. That is the unifying theme behind the eight bills we will discuss 
today. 

H.R. 3021, the “AIR Survey Act of 2015,” introduced by Mr. Pompeo, is an over- 
due measure to incorporate data collected through aerial surveys into the approval 
process for natural gas infrastructure. The bill would enable the Federal Energy 
Regulatory Commission (FERC) to accept such data in its application process under 
the Natural Gas Act, subject to any verification through ground survey data that 
FERC deems appropriate. Given the growing importance of natural gas in our econ- 
omy, we will all benefit from a measure such as this that will help facilitate the 
construction of new natural gas pipelines. 

H.R. 2984, the “Fair RATES Act,” introduced by Mr. Kennedy, sets out a process 
to deal with those situations under the Federal Power Act in which FERC neither 
approves nor denies an electricity rate change, such as when the commission is 
deadlocked. These rate changes still take effect, but currently there are limited op- 
portunities for the public to challenge them because FERC did not officially issue 
an order. This bill would create an administrative process for members of the public 
who wish to challenge such rate changes. 
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A draft bill entitled “A Bill to Amend Section 203 of the Federal Power Act” would 
serve to address an oversight in the Energy Policy Act of 2005. That law amended 
section 203 of the Federal Power Act, which pertains to the sale, disposition, merg- 
er, purchase and acquisition of certain utility assets and facilities. It raised the min- 
imum monetary thresholds for FERC jurisdiction from $50,000 to $10 million for 
three of these subcategories, but not for acquisitions. This bill would raise the min- 
imum for acquisitions to $10 million as well, thus avoiding FERC process for rel- 
atively small transactions. 

Along with these three bills making procedural changes, we also have before us 
five bills dealing with new hydroelectric projects on existing dams. Given the low 
cost and low emissions of hydropower, these projects ought to be among the least 
controversial means of increasing the Nation’s electricity supply. However, the 
FERC- issued licenses for these projects have expired, or soon will expire, largely 
because of regulatory delays or unforeseen circumstances that have prevented con- 
struction. These bills extend the life of the licenses by 6 to 8 years, allowing these 
job-creating projects to move forward. 

The result of the passage of these eight bills will be more jobs and more energy 
for the American people, and I urge all my colleagues to support them. 

[The proposed legislation appears at the conclusion of the hear- 
ing.] 

Mr. Whitfield. At this time I would like to introduce and recog- 
nize the gentleman from Chicago, Mr. Rush, and also wish you a 
happy new year, Mr. Rush. He is recognized for 5 minutes. 


OPENING STATEMENT OF HON. BOBBY L. RUSH, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. Rush. Thank you, Mr. Chairman. I wish you a happy new 
year, and I wish all those who are in this committee room a happy 
new year also. 

I want to thank you, Mr. Chairman, for holding today’s hearing 
on these eight energy infrastructure bills. Mr. Chairman, while I 
support the majority of these bills before us today, I do have some 
concerns that I would look forward to addressing as we move for- 
ward through the legislative process. 

In regards to the five bills extending the time period for expired 
hydropower licenses, I support each of these pieces of legislation. 
These bills would extend the construction time for hydropower 
projects across the country up to 8 years, and I commend my col- 
leagues for sponsoring these important bills. 

Hydropower is a renewable source of energy that has received 
widespread, bipartisan support from those on this subcommittee. 
Allowing these projects to commence will help increase the Nation’s 
portfolio of clean, home-grown energy resources. 

Mr. Chairman, I also support very strongly my colleague Mr. 
Kennedy’s bill, the Fair Rates Act, which would provide the public 
with an opportunity to legally challenge rate changes approved by 
FERC essentially by new vote. 

Mr. Chairman, five times in the past 14 years rate changes have 
been approved by default due to the Commission being deadlocked 
during a vote. Even when these rate changes negatively impact 
consumers, the public currently has no legal recourse to challenge 
these cases, as a deadlocked vote is not legally viewed as in order. 
The Fair Rates Act would rectify this inequity by treating new rate 
changes, including those go into effect by default, as a FERC order 
that can be challenged administratively and, very important, by 
consumers. 
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Protecting consumers and average Americans should be a pri- 
mary objective of all the bills this committee considers. While I 
support most of these legislations that we are considering today, I 
am not sure that the remaining two bills meet that same high 
threshold. 

Mr. Chairman, I look forward to engaging today’s witnesses on 
both H.R. 3021, the AIR Survey Act of 2016, and the bill that will 
amend Section 203 of the Federal Power Act. For both of these 
pieces of legislation, I want to make sure that there aren’t any un- 
intended consequences that we are overlooking before we move for- 
ward in making these important policy changes. 

My biggest concern is with H.R. 3021, which will require FERC 
to give the same equal weight to aerial survey data that it does 
ground survey data in the prefiling process and avoiding comple- 
tion of an application for construction of our natural gas pipeline. 
Mr. Chairman, I look forward to hearing from our expert panelists 
on the practical impact of this change in policy for both landowners 
as well as the impact on the environment. 

So, once again, Mr. Chairman, I applaud you for holding this 
timely hearing today and I look forward to hearing from all of our 
expert witnesses. 

With that, I yield back the balance of my time. 

Mr. Whitfield. Thank you, Mr. Rush. 

At this time I would like to recognize the gentleman from New 
Jersey, Mr. Pallone, for 5 minutes. 

OPENING STATEMENT OF HON. FRANK PALLONE, JR., A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF NEW JER- 
SEY 

Mr. Pallone. Thank you, Mr. Chairman and our ranking mem- 
ber, for this hearing today on a number of bills addressing pro- 
grams and projects administered by FERC. 

I am particularly pleased that the subcommittee is considering 
H.R. 2984, Representative Kennedy’s Fair Rates Act, which would 
greatly improve the process by which FERC votes are reconsidered. 
This small but significant change to the Federal Power Act would 
ensure that, if there is a deadlocked vote amongst Commissioners, 
there will still be recourse for eligible parties to seek a review of 
the rates that result from a de facto decision of the Commission. 

The need for this change became evident in the wake of a New 
England forward-capacity market auction in 2014. At that time, 
FERC had only four Commissioners and they split over the ques- 
tion of whether the auction results were just and reasonable. Since 
FERC didn’t disapprove the auction results, wholesale electricity 
prices in New England increased dramatically. So, while rates went 
up, none of the affected parties could challenge the decision or re- 
sulting rate increase and, therefore, no rehearing or judicial review 
was possible. 

There is an old saying, Mr. Chairman, that if you choose not to 
decide, you still have made a choice. And we should not deprive 
stakeholders of any recourse when a nondecision by FERC has real 
consequences for consumers, producers, and others. Representative 
Kennedy’s bill doesn’t favor one side or another. It merely provides 
those who want to challenge the outcome of an action the same 
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rights they would have if FERC made an affirmative decision. It 
is thoughtful and meaningful legislation that deserves to become 
law as soon as possible. 

Unfortunately, I can’t say the same about the AIR Survey Act of 
2015. It is a reckless and brazen effort to further strip landowners 
and resource agencies of their ability to participate meaningfully in 
the gas pipeline siting process. The bill directs FERC and agencies 
responsible for implementing Federal environmental laws not just 
to allow data collected by AIR to be used in gas pipeline certifi- 
cation activities, but it goes so far as to tell scientists and regu- 
lators to give it the same weight in the decision process as data col- 
lected on the ground. We should not categorically make a decision 
that photos taken thousand of feet in the air are as accurate in 
cataloguing endangered plants and animals as surveys on the 
ground, nor should we second-guess scientists and other trained 
professionals in State environmental offices or at the Army Corps 
as to how best to collect data related to their implementation of the 
Clean Water Act. 

Furthermore, this legislation is not needed. FERC already allows 
aerial data to be used in proceedings under Section 7 of the Nat- 
ural Gas Act. The only reason to move the legislation is to 
shortcircuit meaningful environmental assessments and to get 
around the concerns of private landowners and in some cases local 
governments who have legitimately barred pipeline companies from 
surveying after those companies were caught acting illegally with- 
out proper authorization. It is a bad concept and a bad bill, and it 
should not move any further. 

Mr. Pompeo’s other legislative proposal is, on the other hand, 
something worth exploring. The committee print before us would 
add a $10 million threshold to trigger FERC review of a merger or 
consolidation, since under current law no such threshold exists. I 
am particularly interested in hearing from Mr. Slocum regarding 
the concerns he raised with this legislation because this is not a 
change that we should undertake lightly. I look forward to working 
with my colleagues to see if there is a way forward on this issue. 

Finally, I just want to say that I know of no major objection with 
regard to any of the five hydroelectric construction license exten- 
sion bills before us. They have all bipartisan support, and I hope 
we will move quickly on them. 

I appreciate the chair and the ranking member for holding this 
hearing, and the witnesses. 

[The prepared statement of Mr. Pallone follows:] 

Prepared statement of Hon. Frank Pallone, Jr. 

I want to thank Chairman Whitfield and Ranking Member Rush for holding to- 
day’s legislative hearing on a number of bills addressing programs and projects ad- 
ministered by the Federal Energy Regulatory Commission (FERC). 

I am particularly pleased that the subcommittee is considering H.R. 2984, Rep. 
Kennedy’s FAIR Rates Act, which would greatly improve the process by which 
FERC votes are reconsidered. This small, but significant change to the Federal 
Power Act would ensure that if there is a deadlocked vote among the Commis- 
sioners, there will still be recourse for eligible parties to seek a review of the rates 
that result from a de facto decision of the Commission. The need for this change 
became evident in the wake of a New England Forward Capacity Market Auction 
in 2014. At that time, FERC had only four Commissioners and they split over the 
question of whether the auction results were just and reasonable. Since FERC didn’t 
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disapprove the auction results, wholesale electricity prices in New England in- 
creased dramatically. So, while rates went up, none of the affected parties could 
challenge the decision or resulting rate increase, and, therefore, no rehearing or ju- 
dicial review was possible. 

There’s an old saying that “if you choose not to decide, you still have made a 
choice.” We should not deprive stakeholders of any recourse when a nondecision by 
FERC has very real consequences for consumers, producers and many others. Rep. 
Kennedy’s bill doesn’t favor one side or another, it merely provides those who want 
to challenge the outcome of inaction the same rights they would have if FERC made 
an affirmative decision. It is thoughtful and meaningful legislation that deserves to 
become law as soon as possible. 

Unfortunately, I cannot say the same thing about the Air Survey Act of 2015: it 
is a reckless and brazen effort to further strip landowners and resource agencies of 
their ability to participate meaningfully in the gas pipeline siting process. The bill 
directs FERC and agencies responsible for implementing Federal environmental 
laws not just to allow data collected by air to be used in gas pipeline certificating 
activities, but it goes so far as to tell scientists and regulators to give it the same 
weight in the decision process as data collected on the ground! We should not cat- 
egorically make a decision that photos taken thousands of feet in the air are as ac- 
curate in cataloging endangered plants and animals as surveys on the ground. Nor 
should we second guess scientists and other trained professionals in State environ- 
mental offices or at the Army Corps as to how best to collect data related to their 
implementation of the Clean Water Act. 

Furthermore, this legislation is not needed. FERC already allows aerial data to 
be used in proceedings under section 7 of the Natural Gas Act. The only reason to 
move this legislation is to short circuit meaningful environmental assessments and 
to get around the concerns of private landowners and, in some cases, local govern- 
ments who have legitimately barred pipeline companies from surve 3 dng after those 
companies were caught acting illegally, without proper authorization. It is a bad 
concept, a bad bill and it should not move any farther. 

Mr. Pompeo’s other legislative proposal is, on the other hand, something worth 
exploring. The committee print before us would add a $10 million threshold to trig- 
ger FERC review of a merger or consolidation, since, under current law, no such 
threshold exists. I am particularly interested in hearing from Mr. Slocum regarding 
the concerns he raises with this legislation because this is not a change we should 
undertake lightly. I look forward to working with my colleagues to see if there is 
a way forward on this issue. 

Finally, I just want to say that I know of no major objection with regard to any 
of the 5 hydroelectric construction license extension bills before us. They all have 
bipartisan support, and I hope we will move on them quickly. 

I appreciate the chair and ranking member for holding this hearing, and I also 
thank the witnesses for participating today. 

Mr. Pallone. I would like to yield the remainder of my time to 
Mr. Kennedy. 

Mr. Kennedy. Thank you very much, Mr. Pallone. I am grateful. 

And I want to thank the chairman and the ranking member for 
holding this important hearing. 

My constituents face the highest energy rates in the continental 
United States. So, today’s discussion about skyrocketing energy 
cost is, unfortunately, nothing new to my home State. 

But what happened to us 2 years ago after rates were filed with 
FERC should never happen, no matter how expensive or cheap 
your energy bill is. The Commission, which at that time was down 
to four Commissioners, deadlocked. The rates become effective by 
operation of law, precluding any avenue for administrative redress. 

As a result, any now protest of those rates were dismissed be- 
cause, according to FERC and the Federal Power Act, there is no 
decision to rehear. That is unacceptable. But there is nothing my 
constituents could do to protest because of the flaw in the Federal 
Power Act. 

My bill, H.R. 2984, the Fair Rates Act, is a simple technical fix 
to ensure that scenario doesn’t happen again. It ensures all admin- 
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istrative and judicial avenues for redress are available whenever 
new rates take effect, including in the advent of a deadlocked Com- 
mission. 

Today FERC once again is down only to four Commissioners, 
without a fifth so much as nominated, setting the stage for that 
event to play out again in the next weeks or in the month ahead. 

I appreciate FERC’s thoughts on the legislation and their work 
with both me and my staff over the past several years. 

I look forward to hearing from the witnesses, and particularly 
Bill Bottiggi, who was willing to come down to Washington to share 
his expertise with us. 

I yield back. Thank you. 

Mr. Whitfield. The gentleman yields back, and that concludes 
our opening statements today. 

So, we have two panels of witnesses. On our first panel we have 
two witnesses. I would like to welcome them first, Ann Miles, who 
is the Director of the Office of Energy Projects at the Federal En- 
ergy Regulatory Commission, and the other witness is Max 
Minzner, who is General Counsel, Office of the General Counsel, 
Federal Energy Regulatory Commission. 

I thank both of you very much for taking time to be with us 
today to give your thoughts and ideas about these pieces of legisla- 
tion. 

Ms. Miles, I will recognize you first for 5 minutes for your open- 
ing statement. 

STATEMENTS OF ANN F. MILES, DIRECTOR, OFFICE OF EN- 
ERGY PROJECTS, FEDERAL ENERGY REGULATORY COMMIS- 
SION, AND MAX J. MINZNER, GENERAL COUNSEL, FEDERAL 

ENERGY REGULATORY COMMISSION 

STATEMENT OF ANN F. MILES 

Ms. Miles. Thank you. 

Mr. Whitfield. And be sure to turn the microphone on. 

Ms. Miles. Good morning. Chairman Whitfield, Ranking Member 
Rush, and members of the subcommittee. 

My name is Ann Miles, and I am the Director of the Office of En- 
ergy Projects at the Federal Energy Regulatory Commission. 

The Commission is responsible for siting infrastructure, includ- 
ing non-Federal hydropower projects, interstate natural gas pipe- 
lines and storage facilities, and liquefied natural gas terminals. 

I appreciate the opportunity to appear before you to comment on 
the five hydropower bills to extend commencement of construction 
deadlines and on the Aerial Infrastructure Route Survey Act of 
2015. 

As a member of the Commission’s staff, the views I express in 
this testimony are my own and not those of the Chairman, other 
than as specifically noted, or of any individual Commissioner. 

I will first comment on the hydropower extension bills, H.R. 
2080, H.R. 2081, H.R. 3447, the bill regarding Jennings Randolph 
Project No. 12715, and the bill regarding Cannonsville bill. Project 
No. 13287. Each of the bills seeks to extend the project’s com- 
mencement of construction deadline to a total of no more than 10 
years from the date the project license was issued. The last several 
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Commission Chairmen, as well as the current Chairman, have 
taken the position of not opposing legislation that would extend the 
commencement of construction deadline no further than 10 years 
from the date the licensing decision was issued. Because each of 
these bills provides for commencement of construction deadlines 
that do not exceed 10 years from the dates of the respective li- 
censes being issued, I do not oppose these bills. 

I note that all bills, except for H.R. 2081, contain a reinstatement 
provision, should the period required for commencement of con- 
struction expire prior to enactment of the Act. Congress may want 
to consider including a reinstatement provision in H.R. 2081. 

Second, I will comment on the Aerial Infrastructure Route Sur- 
vey Act, H.R. 3021. The bill would amend Section 7 of the Natural 
Gas Act to provide that data collected by aerial survey will be ac- 
cepted in lieu of and given equal weight to ground survey data for 
the purpose of completing the Commission’s natural gas project 
prefiling process and for completing applications associated with 
Federal authorizations related to such projects. 

The bill provides that an agency may require that aerial survey 
data be verified through the use of on-the-ground survey data be- 
fore project construction. Aerial surveys can be a useful tool for de- 
veloping project routes and making initial determinations of re- 
sources that may be affected by a proposed project. 

Currently, Commission staff accepts aerial survey data, espe- 
cially where ground access is not available during the prefiling or 
application review process. However, most project applications in- 
clude ground survey data for a significant portion of the right-of- 
way. I do have some concern that waiting to verify large amounts 
of aerial data until late in the project development process or after 
issuance of a certificate could in some cases pose difficulties. 

For example, if it was not discovered until the preconstruction 
stage that a project might affect historic properties or endangered 
species, matters that can be difficult to determine with certainty in 
the absence of on-the-ground surveys, a project proponent might be 
required at a late stage to amend its approved route or to conduct 
additional mitigation, which could cause delay and additional ex- 
pense. 

This concludes my remarks, and I would be pleased to answer 
any questions you may have. 

[The prepared statement of Ms. Miles follows:] 
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Chairman Whitfield, Ranking Member Rush, and Members of the Subcommittee: 

My name is Ann Miles and 1 am the Director of the Office of Energy Projects at 
the Federal Energy Regulatory Commission (Commission). The Commission is 
responsible for siting infrastructure projects including: ( 1 ) the licensing, administration, 
and safely of non-i'ederal hydropower projects; (2) the authorization of interstate natural 
gas pipelines and storage laciiilics; and (3) the authorization and safely of liquefied 
natural gas terminals. 

I appreciate the opportunity to appear before you to comment on the five 
hydropower cornmcncemenl of construction extension bills and the Aerial Infrastructure 
Route Survey Act of 201.5, As a member of the Commission's staff, the views I express 
in this testimony are my own, and not those of titc Commission or of any individual 
Commissioner. 


HVDROPOWKR EXTENSION BILLS 


I. Back ground 


The Commission regulates over 1.600 hydropower projects at over 2,500 dams 


pursuant to Pan 1 of the federal Power Act (FPA), Together, these projects represent 
55,5 gigawatts of hydropower capacity, which is more than half of all the hydropower 


a 



capacity in the United Slates. Hydropower is an essential part of the Nation's energy mix 
and offers the benefits of an emission-free, renewable, domestic energy source. Public 
and private h\'dropo\ver capacity together total about nine percent ofU.S. electric 


generation capacity. 


Under the Id’A, noii-fcderal hydropower projects must be licensed by the 
Commission it they: (I ) arc located on a navigable waterway; (2) occupy federal land: 
(.3) use surplus water Irom a federal dam; or (4) are located on non-navigablc waters over 
which Congress has jurisdiction under the Commerce Clause, involve post-1935 
construction, and affect interstate or foreign commerce. 

rite FPA autliorizes the Commission to issue licenses for projects within its 
jurisdiction, and exemptions (a less rigorous type of license) for projects that would be 
located at existing dams or natural water features or located within conduits as long as 
these projects meet specific criteria. Licenses arc generally issued for terms of between 
jO and 50 years, and are renewable, Hxemplions arc perpetual, and thus do not need to 
be renewed. 


1 he I PA provides limits on the time to commence construction of a licensed 
project. Specifically, section 13 of the FPA requires that licensees commence project 
construction by the deadline established in the license, which may be no longer than two 
years from the date of license issuance. The Commission may extend the deadline once. 
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for no longer than two >ears. !f construclion does not timely commence, section 13 
requires the Commission to terminate the license by written order, 

If. Comments on H.R. 2080, H.R. 2081, H.R. 3447, Bill Rcaardina Jenninas 
Randolph Project No. 1271 .5, and Bill Regarding Cannonsville Project No. 13287 

H.R. 2080 

On August 26, 2009. the Commission issued an original license for Clark Canyon 
Hydro. LI.C's proposed 4.7-mcga\vatl Clark Canyon Dam Hydroelectric Project No. 
12429, to be located at the IJ.S. Deparlnicnt of the Interior, Bureau of Reciaraation's 
Clark Canyon Darn on the Beaverhead River in Beaverhead County. Montana. The 
license required the company to commence project construction within two yeans of the 
issuance date of the license, or by August 25. 2011, the longest time period allowed by 
section 13 of the TPA. At the licensee's request, the Commission granted the one two- 
year extension of the commcnccmcni of construction deadline permitted by section 13, 
thus making the deadline Augu.st 25. 2013. The licen.sce did not commence construction 
by that date and. as required by section 13. the Commission tcrminaicd the license by 
order dated March 1 9. 20 1 5. The Commission explained that the licensee could llle a 
new license application and that Commission staff would work with the licensee to 
determine tvhethcr portions of the Commission’s regulations could be w'aivcd to make the 
new license proceeding as expeditious as possible. 
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H.R. 2080 would require the Commission to reinstate the license for the Clark 
Canyon Dam Project and extend the commencement of construction deadline for the 
project for a three-year period beginning on the date of enactment of this Act, 

H.R. 2081 

On January 12. 2012, the Commission issued an original license for Gibson Dam 
Mydrocicctric Company, I.LC'.s proposed 15-mega\vatt Gibson Dam Hydroelectric 
Project No. 12478, to be located at the Bureau of Reclamation’s Gibson Dam. on the Sun 
River, in Lewis and Clark County and Teton County. Montana. The license required the 
company to commence project construction within two years of the date of the license, or 
by January 12, 2014. At the licensee's request, the Commission granted the maximurn 
allowable two-year extension ol'thc commencement of construction deadline, thus 
making the deadline January 12. 2016. It i.s my understanding that the licensee is 
encountering difllculty obtaining lands, subject to a U.S. Fish and Wildlife Service 
conservation easement, which arc needed for construction of the project’s primary 
transmission line, 

H.R. 2081 would authorize the Commi.ssion to extend, for six years, the 
commencement of construction deadline for the CJibson Dam Project. The e.xtension 
would begin on the dale of expiration of the Commission’s latest extension order. 


H.R. 3447 
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On July 17, 2012, the Commission issued an original license for Wilkesboro 
Hydroelectric Company. LLCks proposed 4-megawatt W. Kerr Scott Hydroelectric 
Project No. 12642, to be located at the U.S. Army Coips of Engineers' (Corps) W. Kerr 
Scott Dam and Reservoir, on the Yadkin River, in Wilkes County, North Carolina. The 
license required the company to commence project con.slruction within two years of the 
issuance date of the license, or by July 17. 2014. At the iiccn.see's request, the 
Commission granted the maximum allowable two-year cxien.sion of the commencement 
of construction deadline, thus making the deadline July 17, 2016, On June 19, 2015, the 
licensee Tiled an application with the Commission, seeking to amend the project license 
consistent with the results of its design consultation with the Corps. My staff is currently 
processing the application. 


H.R. .5447 would authorize the Commission to extend, for up to three consecutive 
two-year periods, the commencement of construction deadline for the W. Kerr Scott 
Project. The extension would begin on the date of expiration of the Commission's latest 
cxtcn.sion order. 

Bill Regarding Jennings Randolph Project No. 12715 

On April .30, 2012, the Commission issued an original license for Fairlavvn 
Hydroelectric Company. LLC’s proposed 14-megawall Jennings Randolph Hydroelectric 
Project No. 12715, to be located on the Coip’s Jennings Randolph Dam and Lake, on the 
North Branch Potomac River in Garrett County, Marj'land, and Mineral County, West 
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Virginia. The license required the company to commence project construction within 
two years of the issuance date of the license, or by April 30, 2014. At the licensee’s 
request, the Commission granted the maximum allowable f\vo-)'ear extension of the 
commencement of construction deadline, thus making the deadline April 30, 2016. I 
understand that the licensee is working with the Corps to obtain construction 
authorization under section 14 the Rivers and Harbors Act ol' 1 899. 

I'his bill would authorize the Commission to e.xlcnd, for up to three consecutive 
two-year periods, the commencement ol' construction deadline for the .Jennings Randolph 
Project. The extension would begin on the date of expiration of the Commis.sion's latest 
extension order. 

Bill Regarding Cannonsville Project No. 13287 

On May 13. 2014. the Commission issued an original license for the City of New 
York's proposed 14.08-nicgavvatt Cannonsville Hydroelectric Project No, 13287, to be 
located on the city’s existing Cannonsville Rc.scrvoir, on the We.st Branch of the 
Delaware River in Delaware County, New York., The license required the company to 
commence project construction within two years of the issuance date ol'thc license, or b)' 
May 13, 2016. d'herc have been dam safety issues at the project site and 1 understand that 
the licensee seeks additional time to conduct engineering dam safety studies and develop 
a new design to safely construct the project. 
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This bill \vouId authorize the Commission to extend, for up to four consecutive 
two-year periods, the conimencemenl of eonstruction deadline for the Cannonsville 
Project. The extension would begin on the date of expiration oflhc time period required 
for commencement of construction as prescribed in the license 

Conclusion 

The last several Commission Chairmen, as well as the current Chairman, have 
taken the position of not opposing legislation that would extend the cornmenccmcnt of 
construction deadline no further than 10 years from the dale that the license in question 
was Lssued. Where proposed extensions would run beyond that time, there has been a 
sense that the public interest is served by releasing the site for other purposes, Because 
each of these bills provides for commencement of construction deadlines that do not 
exceed 10 years from the dates the respective licenses were issued, I do not oppose these 
bills. I note that all bills except for H.R. 2081 contain a rein.statement provision should 
the period required for commencenicnt of construction expire prior to enactment of the 
Act. Congrc.ss may want to consider including a reinstatement provision in lI.R. 208! . 

AERIAL INFRASTRUCTURE ROUTE SURVEY ACT OF 2015 (H.R. 3021) 

Background 
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The Commission is responsible under section 7 of the Natural Gas Act (NGA) for 
authorizing the construction and operation of interstate natural gas pipeline and storage 
projects, and under section 3 of the NGA for the construction and operation of facilities 
necessary to permit cither the import or export ofnatural gas by pipeline, or by sea as 
liquefied natural gas (LNG), As part of those responsibilities, the Commission conducts 
both a non-environmental and an environmental review of the proposed facilities. The 
non-environmcntal review focuses on the engineering design, and rate and tariff 
considerations. The environmental review, pursuant to the National Environmental 
Policy Act, is carried out with the cooperation of numerous federal, state, and local 
agencies; Indian tribes; and with the input of other inlcre.sied parties. Since 2005, the 
CommiiiSion has authorized nearly 10.700 miles of inter.statc natural gas transmission 
pipeline, more than one trillion cubic feet of interstate storage capacity, and 28 LNG 
facility sites, 

11. Comments 


II, R. 3021 would amend section 7 of the Natural Gas Act to provide that data 


collected b)' aerial survey will be accepted in lieu of, and given equal weight to, ground 


survey data for the purpose of completing the Commission's natural gas project pre-filing 


process and for completing applications associated with federal authorizations related to 
such projects. The bill provides that an agency may require that aerial survey data be 


verified through the use ofgroimd survey data before project construction. 
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Aerial surveys can be a useful tool for developing project routes and making initial 
determinations of resources that may be affected by a proposed project. Currently. 
Commission staff accepts aerial survey data, especially where ground access is not 
available during the pre-filing or application review processes. However, most project 
applications include ground surveys for a signiilcant portion of lire right-of-way. I do 
have some concern that waiting to verify large amounts ofacrial data until late in the 
project development process, or after issuance of a certificate, could in some cases pose 
diniculties. For example, if it was not discovered until the pre-construction stage that a 
project might affect historic properties or endangered spccie.s (matters that can be 
difficult to determine with certainty in the absence of on-the-ground surveys), a project 
proponent might be required at a late stage to amend its approved route or to conduct 
additional mitigation, which could cause delay and additional expense. 

'J'his concludes my remarks. I would be pleased to answer any questions you may 

have. 
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Mr. Whitfield. Ms. Miles, thanks very much for your opening 
statement. 

Mr. Minzner, you are recognized for 5 minutes. 

STATEMENT OF MAX MINZNER 

Mr. Minzner. Mr. Chairman, Ranking Member Rush, members 
of the subcommittee, thank you for inviting me to testify here 
today. 

My name is Max Minzner. I am the General Counsel at the Fed- 
eral Energy Regulatory Commission. Like Ms. Miles, I am also a 
staff witness and my remarks today don’t necessarily reflect the 
views of the Chairman or any specific Commissioner. 

I have been asked to testify today on two bills that would amend 
the Federal Power Act. One is a bill that would modify Section 203 
of the Federal Power Act to set a minimum threshold value of $10 
million on the merger or consolidation of facilities belonging to pub- 
lic utilities that would be required for FERC approval. 

And two, H.R. 2984, a bill that would amend Section 205 of the 
Federal Power Act, that would permit a party to seek rehearing 
and subsequent appellate review of any rate change filed under 
Section 205 that takes effect without Commission action. 

The first proposed bill would amend a provision of the Federal 
Power Act, Section 203, that requires public utilities to seek Com- 
mission approval before engaging a wide range of corporate trans- 
actions. In particular, this bill would change the Act so that utili- 
ties would only need prior FERC approval to merge or consolidate 
facilities, subject to the Commission’s jurisdiction, if the facility’s 
value was in excess of $10 million. In other words, mergers or con- 
solidations of facilities with a value less than that amount would 
not need FERC approval. 

This bill would align this provision of the FPA with the other 
subsections of Section 203(a)(1) which regulate other transactions 
by public utilities, each of which already contains a $10 million de 
minimis threshold. In my view, the proposal to add the same de 
minimis threshold to Section 203(a)(1)(B) of the FPA could ease the 
administrative burden on Commission staff and the regulatory bur- 
den on industry without a significant negative effect on the Com- 
mission’s regulatory responsibilities. Transactions below that 
threshold are unlikely to impose a significant negative impact on 
competition or the rates of utility customers. 

Second, H.R. 2984 would permit rehearing and appellate review 
of changes to rates made under Section 205 when those rates take 
effect without Commission action. To change rates or other tariff 
provisions under Section 205, a public utility typically makes a fil- 
ing with FERC and the Commission will take action on the pro- 
posal during a 60-day statutory time period. In very rare cases, the 
Commission has not acted on that filing within the time period, 
and the filing takes effect when the period expires. 

In my view, rehearing and appellate review are not currently 
available when a filing submitted pursuant to Section 205 of the 
FPA takes effect by operation of law. Appellate review is an impor- 
tant procedural avenue, though, for those who do not prevail before 
an administrative agency. Where review in the court of appeals 
may be challenging under this legislation because the appellate 
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court will not be able to rely on the Commission’s reasoning in the 
first instance, the possibility of a rehearing order or a remand from 
the court of appeals should reduce this difficulty and allow the 
court of appeals to effectively engage in review of the rate change. 

That concludes my prepared testimony. I look forward to your 
questions. 

[The prepared statement of Mr. Minzner follows:] 
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Testimony of Max J. Minzner 
General Counsel 

Federal Energy Regulatory Commission 
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Subcommittee on Encrgj' and Power 
United States House of Representatives 
February 2,2016 


Introduction 

Mr. Chairman, Ranking Member Rush, and members of the Subcommittee: 

Thank you for inviting me to testify today. My name is Max Minzner, and I am the 
Cicncral Counsel of the Federal Fncrgy Regulatory Commission (FERC or the 
Commission). I appear before you as a staff witncs.s, and the views i present arc not 
neccs.sarily those of the Commi.ssion or any iiidividuai Commissioner. 

! have been asked to testily on two proposed bills that would amend the Federal 
Power Act (FPA or the Act): 1) a bill that would modify Section 203 of the FPA to set a 
minimum threshold value of $10,000,000 on the merger or consolidation of facilities 
belonging to public utilities that would be subject to FFRC approval; and 2) ll.R. 2984. a 
bill that would amend Section 205 of the FPA to permit a parly to seek rehearing and 
subsequent appellate review of any rate change filed pursuant to that provision that takes 
effect without Commission action. 

Baekarmind 

Part il ol the Federal Power .Act charges the Commission with oversight of the 
wholesale electric markets and the public utilities that transmit or sell electricity at 
w holesale in interstate commerce. I'ERC is required to ensure that the terms and 
conditions of services or, and rates charged by these iililiiies arc just and reasonable, and 
not unduly discriminatory or preferential. The FPA provides the Commission with 
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multiple statutory tools to carry out this mission, two of which are at issue in the pending 
bills. 

First, Section 203 of the Act requires public utilities to seek Commission approval 
before engaging in a wide range of corporate transactions. For example, under Section 
203{a)( 1 ){A). public utilities may not sell certain facilities subject to Commi.ssion 
jurisdiction without prior approval from FFRC. Similarly, Section 203(a)(1)(B) requires 
FFRCt approval before public utilities merge or consolidate lacilitics subject to the 
jurisdictit)!! ol'the Commission. 

Second, Section 20.5 provides that public utilities may not change their rates or 
other provisions of their tariffs without providing at least sixty days advance notice to the 
Commission and the public, although the Commission may authorize the change to take 
eilcct in a shorter period ol'time. in practice, a public utility typically makes a filing with 
r'l.;RC. and tlic Cotnmission takes action on the proposal during the sixty-day period. In 
very rare cases, the Commi.ssion does not lake action on the filing within that lime period, 
in that situation, the public utility’s filing goes into clfcct when the time expires. 

A Bill to Amend Section 203 

fhis propo.sed bill would add a minimum dollar value to Section 203(a)(1)(B) of 
the Act such lliai public utilities would only need prior I'FRC approval to '■merge or 
consolidate’ I'aciiities subject to the Commission's jurisdiction ifthe laeililies Itavc a 
value in c.xccss ol $ 1 () million. In other words, mergers or acquisitions of facilities with a 
value less than that amount will not need l-ERC approval. 

This bill would align this provision of the FPA with the other three subsections of 
Section 203(a)(1). Subsections (A), (C), and (D) only require Commission approval if 
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the transaction at issue exceeds $10 million in value. Section 203(a)( I )(A) requires 
FERC approval before a public utility sells, leases, or otherwise disposes of facilities 
worth more than $10 million. Section 203(a)(1)(C) imposes the same obligation for the 
acquisition ofmore than $10 million in securities of another public utility. Finally, 
Section 2()3(a)(l)(D) mandates Commission approval before the acquisition of a 
generating facility worth more than $10 million, 

While the current statute is the re.sult of the Energy Policy Act of 2005, the 
requirement for merger approval dales back to the original 1935 Federal Power Act. The 
prior version of Section 203 combined the current statutory mandates of Section 
203(a)( I )(A)-(C) in a single subsection that included a $50, 000 threshold. Under this 
statutory language, l-ERC had issued regulations imposing a $50,000 de iniriiiiiis 
exception for all of the provisions. .After the 2005 legislation that subdivided the section 
and imposed the three $10 million thresholds, l-'ERC interpreted the statute as eliminating 
the de minintis exception for the "merge and consolidate" clause. As a result, the 
requirement of approval now applies even to mergers that are less than $50,000. Adding 
a $10 million de minimis threshold to the "merge and consolidate” clause would, to some 
extent, return the statute to the situation that existed prior to the 2005 legislation where 
the same minimum threshold applies equally to every subsection of the statute. 

In m\ view, the propo.sai to add a $10 million de minimis threshold to Section 
203(a)( I )(B) of the FPA could ease the admini.strative burden on the Commission staff 
and the regulatory burden on industry without a signincant negative effect on the 
Commission's regulator) responsibilities. Transactions below the proposed threshold are 
unlikely to impose a significant negative impact on competition or the rates of utility 
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customers. Despite this limited risk, the current practice is for Commission staff to 
c-xaminc each transaction closely in order to carry out our statutory mandate. In Fiscal 
Year 2015, FFRC received 216 applications for approval under Section 203. About 20% 
of those applications were Hied under Section 203(a)(1)(B) and fell below the $10 
million threshold. The lime and cITori of staff could be usefully redirected to other 
matters pending before the Commission rather than reviewing those applications. 

One potential concern raised by the bill involves serial mergers. The Commission 
would no longer have the authority to review and approve mergers valued at less than 
$ 1 0 million even in situations where the merger took place as one of a series of 
transactions that exceeded the limit in total. 1 believe that FFRC has other tools available 
to it. though, to protect consumers and the public interest if such circumstances arose. 

For example, il an entity with market-based rates obtained the opportunity to e.xercise 
market power as a result of such transactions, the Commission could limit or eliminate its 
ability to engage in transactions at market rates. Additionally, the Commission has a 
range ot market power mitigation measures that limit market power within the organized 
wholesale electric markets. Finally, iftlic exercise of market power involves market 
manipulation or violation of a Commission rule, regulation, order or tariff provision, the 
Commission can bring an eiiibrcemcnt action. 

H.R. 2984 

As discussed above, when a public utility seeks to modify its rates or other 
provisions of its tariff it will liie the proposed change with the Conunission under 
Section 205 of the Act. The Commission then provides the public the opportunity to 
intervene in the proceeding and to comment on the proposed change. Before the 
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expiration of the sixty-day statutory time period, FliRC will take action on the proposed 
rate or tariff provision. Any party aggrieved by the Commission action, cither the public 
utility or an inlervcnor. may seek rehearing ofthe order. Once the Commission acts on 
the request for rehearing, review is available in the United States Courts of Appeals. 
Under the I'lhA. a request for rehearing, though, is a prerequisite for appellate review. 
Parties may not seek review from the Court of Appeals if they did not seek rehearing. 

In unusual .siliiation.s. l-URC has permitted a public utility's llling under Section 
205 to lake effect without a Commission order. This is an exceedingly rare occurrence. 1 
am familiar with only six occasions where this outcome has occurred under either the 
FPA or under the comparable provisions ofthe Natural Gas Act. As the Subcommittee 
may be aware, one such lari IT amendment occurred in September 2014 in a matter 
relating to auction results in ISO New Ungland (ISO-NU). At the lime, UERC had only 
four sitting Commissioners. Public statements by the members ofthe Commission 
revealed that the Commission split 2-2 on the question ofwhelhcr to accept the auction 
rc.sults. As a result, no order garnered the support ofa majority ofthe members ofthe 
Commission. 

When filings have taken elTccl under Section 205 w iihoul a Commission order, 
parties have occasionally sought rehearing. 'I'he Commission has dismissed those 
rehearing requests on the grounds that rehearing was not available because the 
Commi.ssion did not issue an order. The Commission followed this approach with 
respect to the rehearing requc.sts in the iSO-NK ca.sc, 'I'hat matter is currently pending in 
the United Slates Court of Appeals for the District ofColumbia Circuit. In that litigation. 
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I-ERC has taken the position that, consistent with relevant precedent, the absence of a 
Commission order precludes both rehearing and appellate review of the tarilTchange. 

In my view, modifying Section 205 of the I-PA to permit a party to seek rehearing 
and subsequent appellate review of any rale change filed pursuant to that provision that 
takes effect without Commission action would change this outcome for future cases. 
While 1 believe that rehearing and appellate review arc not currently available where a 
filing submitted pursuant to section 205 oflhc FPA lakes effect by operation of law, H,R. 
2984 would treat Commission inaction in that situation as the equivalent of an order for 
purposes of Section 3 1.3 of the FPA. Section 313 provides the process for rehearing and 
appellate review of Commission orders. As a result, the proposed icgi.siation would 
permit any parly aggrieved by the filing to seek rehearing. After the Commission acts on 
a petition for rehearing, that aggrieved party could seek review in the Court of Appeals, if 
necessary. 

The proposal has significant benefits. Appellate review is an important 
procedural avenue for those who do not prevail before an admini,straiivc agency. It 
would also correct an unusual outcome in a specific context that may arise when the 
Commis.sion has four voting meinbcr.s. .A party who manages to convince only one 
Commissioner, and lo.ses on a 3-1 vote, may seek rehearing and appellate review. 

I lowevcr. a party that makes a more persua,sivc ease and manages to convince a second 
Commissioner will lose 2-2. Those parlies arc currentiy barred from cither requesting 
rehearing at the Commission or seeking redress at a Court of Appeals, 'fhe proposal 
would avoid that outcome. 
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My chief concern is that it may present difficulties in practice for the Court of 
Appeals. When a federal appellate court is reviewing the action of an administrative 
agency, it typically reviews the order issued by the agency and evaluates the record 
established by the agency in support of its decision. Review in the Court of Appeals may 
be challenging under this legislation. Without an initial FliRC order, the appellate court 
will not be able to rely on the Commission's reasoning in the first instance. However, 
two aspects of the process of appellate review should alleviate this difficiilty. First, 
parties will still be required to petition for rehearing prior to .seeking review from the 
Court of .Appeals, in most eases, the Commission issues a separate order on rehearing 
that provides an additional opportunity to Justify or explain its decision. If there is an 
order on rehearing, this order will be available for the appellate court to review. Second, 
if the Court of Appeals believes that it lacks the appropriate record to review the decision 
of Commission, it can remand the ease to FFRCi for further proceedings. 

Conchision 

Thank you for inviting me to testify on the proposed legislation, i look forward to 
working with you in the future and I am happ\ to answer any questions you have. 
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Mr. Whitfield. Mr. Minzner, thank you, and thank both of you 
for your testimony. 

At this time I recognize myself for 5 minutes of questions, and 
I yield my time to the gentleman from Kansas, Mr. Pompeo. 

Mr. Pompeo. Thank you very much, Mr. Chairman. Thank you 
for yielding to me as well. 

Ms. Miles, thank you for being here this morning. I wanted to 
ask you a couple of questions about H.R. 3021. 

Can you describe for me some of the benefits of having access to 
aerial route survey data for FERC? 

Ms. Miles. Well, aerial survey can be very useful in making gen- 
eral determinations or in some resource areas more specific deter- 
minations. So, certainly, for getting the route and initial deter- 
minations, yes, it can be useful. 

Mr. Pompeo. I appreciate that. 

Yes, I want to talk about a couple of concerns that you expressed 
and try to understand them, so that we might be able to make 
some changes to accommodate them, if we need to. 

In regard to endangered species, considering all the time and 
money spent to protect them, isn’t it safe to assume that we know 
where those habitats are? 

Ms. Miles. Not necessarily on a specific project. The details 
would be required for us as well as other Federal agencies who 
have responsibility for dealing with the species, the Fish and Wild- 
life Service, especially for pipeline projects. 

Mr. Pompeo. But isn’t it the case that the company that is in- 
tending to do this survey is going to do their best to identify that? 
That is, they don’t want to have big amendments at the end, ei- 
ther. They have an enormous financial incentive to get this right. 

Ms. Miles. Very understandable. As we are seeing and as I said 
in our projects so far, most companies, where they can have project 
access early, are gathering that data. We all want to do as much 
as we can during prefiling. 

Mr. Pompeo. Yes. Yes. No, that makes perfect sense, and when 
you have ground access, that is great. But in those instances where 
I think this is most important is the places where ground access 
is not available; it has been denied. And so, the only other option 
would be being very disruptive to the landowner, either eminent 
domain or something of that nature. This is a way to mitigate the 
impact to those landowners and still get the information that we 
all need to make sure that that certificate is properly granted. 

It seems to me we have struck the right balance here. Do you 
agree with that? 

Ms. Miles. I think on a narrower course of that, it would be. I 
am not sure the bill is specific about the areas where there isn’t 
access, there isn’t on-the-ground access. 

Mr. Pompeo. That makes sense. And the same thing with respect 
to historic sites, those are listed. Right? Most often, we don’t have 
to guess. I suppose there is a handful that are unknown, but that 
has to be the rarest of creatures. 

Ms. Miles. I am sorry, I missed what 

Mr. Pompeo. With respect to historic sites, you expressed some 
concern that a narrow survey might not adequately identify an his- 
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toric site. There is a registry of historic sites. I mean, that is not 
hard to figure out where they are. 

Ms. Miles. I think that many of those, though, will require on- 
the-ground work. Yes, there is a register of historic sites, hut some- 
times there are sites along the way that haven’t been identified. 
We know there are archaeological or cultural sites, but they 
haven’t been identified and they are not on the register yet. And 
so, it could take on-the-ground survey to get at that information. 

Mr. PoMPEO. Yes, I just think about these companies that are 
trying to do this. They are going to try to get that right. They have 
the most vested interest in making sure that they do that right. 
And if they need a ground survey to do it, I am confident they will 
work through it. I just think it is important that they and FERC 
have access to this tool, so that we can be less disruptive to land- 
owners as we are working our way through the process. 

Thanks for your testimony. 

Mr. Minzner, a question for you on the amendment to the draft, 
to Section 203. Tell me what the scale of the burden that this 
would relieve on FERC is. Can you give me man-hours? If we ad- 
just these limits to the place that is proposed, tell me what benefits 
accrue to FERC in terms of reduced burden. 

Mr. Minzner. Congressman, thank you for that question. 

Mr. Whitfield. Mr. Minzner, be sure and pull your microphone 
closer. Interestingly enough, we have people watching this on the 
Internet, and they have complained that they didn’t hear every- 
thing you said. 

Mr. Minzner. Thank you, Mr. Chairman. 

And thank you for your question. Congressman. 

I don’t think I have an estimate of the number of man-hours that 
it would save the Commission. I do know that about 20 percent of 
the Section 203 applications that FERC considered in fiscal year 
2015 would fall below the statutory threshold, and therefore, would 
not have needed approval if this bill were in place last year. 

I can tell you that every filing that comes into the Commission 
under Section 203 otherwise looks at it closely and, if Commission 
action is required, a draft order is prepared for the Commission. 
And so, every filing is taken seriously and staff works on it inten- 
sively. 

Mr. PoMPEO. Do you see any downside risk from creating parity 
between acquisitions and dispositions? Right, they are very simi- 
lar? Do you see any burden or any downside to what we are pro- 
posing in just making parity as between those two types of trans- 
actions? 

Mr. Minzner. Well, the value of the bill, of course, as you said, 
would bring parity between this provision of Section 203 and other- 
wise. It is, of course, a policy choice of how much oversight Con- 
gress wants these mergers to have at the Commission level. In my 
view, transactions that are below the de minimis threshold pose 
relatively limited risk to rates or competition. 

Mr. PoMPEO. Great. Thank you very much. 

And thank you again for yielding, Mr. Chairman. 

Mr. Whitfield. At this time I recognize the gentleman from Illi- 
nois, Mr. Rush, for 5 minutes. 

Mr. Rush. Thank you, Mr. Chairman. 
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Now, Ms. Miles, in your statement you note that, currently, 
“most project applications include ground surveys for a significant 
portion of the right-of-way.” You also state that “waiting to verify 
large amounts of aerial data until late in the project development 
process, or after issuance of a certificate, could in some cases pose 
difficulties.” 

Are you concerned that policy change outlined in the AIR Survey 
Act of 2016 may impact, actually, the need to raise an additional 
cost for our pipeline projects rather than expediting these same 
projects? And can you explain your concerns? 

Ms. Miles. I think if it is carried out similarly to now, where the 
companies are doing the on-the-ground surveys where they have 
access, and in the majority of the cases companies do have access 
to a good bit of survey route and are able to do the on-the-ground 
surveys in the earlier stage of the certification process, as long as 
that continues, I think that is fine. As I said in my testimony, aer- 
ial survey data can be useful where there is not on-the-ground ac- 
cess, as long as there is the opportunity to verify that later in the 
process by actual on-the-ground surveys for the resource areas 
where it would be necessary. It is not necessary for all resource 
areas. 

Mr. Rush. Thank you. 

Mr. Minzner, in your statement you cited serial mergers as a 
possible concern with the merger in Section 203 of the Federal 
Power Act. You state that, “The Commission would no longer have 
the authority to review and approve mergers valued at less than 
$10 million even in situations where the merger took place as one 
of a series of transactions that exceeded the limit in total.” 

However, you also state that you believe that FERC has other 
tools available to protect consumers and the public interest if cir- 
cumstances such as what I describe would arise. Can you explain 
what are these other tools that the FERC has at its disposal that 
would help in the situation that I describe? 

Mr. Minzner. Yes, Congressman. Thank you. 

The Commission has a range of regulatory tools that it exercises 
in its oversight of public utilities regulated under the Federal 
Power Act. For instance, if a utility gains market power and is in 
a situation where it has authority to charge market-based rates, 
the Commission can modify or eliminate that authority to charge 
market-based rates. 

To the extent that a public utility is operated in one of the Com- 
mission-approved organized wholesale electric markets, there are a 
range of Commission-approved mitigation measures that are de- 
signed to limit or eliminate the exercise of market power. And, of 
course, the Commission retains its enforcement authority to regu- 
late misconduct that is a violation of Commission rule or order or 
rises to a level of market manipulation. 

Those are three examples of mechanisms that the Commission 
would have to regulate the exercise of market power or other mis- 
conduct, even in the absence of the merger authority. 

Mr. Rush. Thank you, Mr. Chairman. I yield back. 

Mr. Whitfield. The gentleman yields back. 

At this time I recognize the gentleman from Texas, Mr. Olson, 
for 5 minutes. 
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Mr. Olson. I thank the chair. 

And welcome to our friends from FERC. 

I am going to talk about natural gas and pipelines. The questions 
will be mostly for Ms. Miles, but, Mr. Minzner, if the spirit so 
moves you, please answer if you feel comfortable. 

There has been big change in the last decade. Our electric grid 
relies heavily on natural gas. If the President’s Clean Power Plan 
survives in court, that trend will continue and accelerate. 

Gas is critical as a baseload power. It is immune to weather, and 
it is critical for ramping up and down wind and solar on our grids. 
But gas can’t keep the lights on without a robust pipeline system. 
And that is why this committee examines legislation designed to 
make the permitting process more reasonable. 

My first question is for you, Ms. Miles. It is a broad one on the 
pipeline landscape. I have a few specifics about siting. 

First, what trends do you see in pipeline construction and what 
does this tell you about the future of natural gas? 

Ms. Miles. We have seen a tremendous increase in the workload 
before us, both for natural gas pipelines as well as for liquefied 
natural gas facilities, at least doubling in the number of projects 
that are before us, in some cases tripling in the capacity that would 
move through those pipelines, and similar increases in interest in 
liquefied natural gas projects. 

Mr. Olson. Mr. Minzner, care to comment, sir? 

Mr. Minzner. Nothing to add to Ms. Miles. 

Mr. Olson. That is oK. That is fine. 

Again, Ms. Miles, as FERC is a lead agency for siting natural gas 
pipelines that cross across State lines, you all are responsible for 
sending the schedule and coordinating all the various environ- 
mental permits, is that correct? 

Ms. Miles. Yes, that is correct. 

Mr. Olson. Would you prefer to review those various permits, 
like Clean Water Act permits and all the other boxes that need to 
be checked, done concurrently on the order they are submitted as 
opposed to successively? Do you prefer that, concurrently as op- 
posed to successively? 

Ms. Miles. The more that we can work at the same time in gath- 
ering information and reviewing that information, working together 
on our environmental documents, yes, that is a good thing. 

Mr. Olson. Concurrently versus successive, oK, great. 

Are you aware of any situations where a State agency, acting 
pursuant to a Federal delegated authority, has failed to meet the 
schedule established by FERC? Anytime this happened, a State 
agency not meeting your schedules? Are you aware of that? 

Ms. Miles. I am sorry, I am not prepared to answer that today, 
but I would be happy to get back to you on it. 

Mr. Olson. Thank you. 

Mr. Minzner, I would ask you to swing at that one, sir. 

Mr. Minzner. I also don’t know the answer to that question, but 
I would second Ms. Miles’ comment, to the extent that we can col- 
laboratively with other agencies, that is an important and valuable 
thing for us to do. 

Mr. Olson. Final question about LNG. I have heard that FERC 
has slipped past in some deadlines recently on some LNG export 



32 


terminals. As you all know, the first export of LNG to scheduled 
to happen later this month, maybe early March, at Sabine Pass in 
Louisiana, right next to Texas, my own State. 

With a weak Commander-in-Chief, the best tool we have to hurt 
OPEC, Iran, ISIS, and Russia is taking their money from our en- 
ergy, getting on the global market, selling our natural gas to our 
allies. 

What is FERC doing to address the energy exports in a timely 
manner, to make sure we get that energy on the market now and 
hurt OPEC, hurt Russia, hurt ISIS, and hurt Iran? 

Ms. Miles. As with all the projects before us, both LNG and 
pipeline projects, we work to expedite them as best we can. Well, 
for LNG projects, they are required to use our profiling process. We 
think that is a very good opportunity for all the agencies, tribes, 
as well as the company, to look at what issues and what informa- 
tion is needed. So that when the application is filed, it is a com- 
plete application and we are able to go as quickly as we can to our 
environmental analysis of the project. 

Mr. Olson. Yes, please, please expedite because another project 
right across the river from Sabine Pass is having some problems 
moving forward with the permitting process. So, please, please do 
that, because, then, that is the biggest tool we have to battle the 
guys who don’t like us, again, OPEC, ISIS, Iran, and Russia. 

I yield back. Thank you. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from California, 
Mr. McNerney, for 5 minutes. 

Mr. McNerney. I thank the chairman, and I thank the witnesses 
this morning. 

Ms. Miles, what, if anything, would be missed by relying on aer- 
ial surveying in lieu of ground surveys? 

Ms. Miles. I think the issue that we have is we need to make 
sure that we and the other agencies who have Federal permits that 
need to be carried out have the information they need in order to 
do that. For some resource areas, as I have said, it may require an 
on-the-ground survey. So, it can be done sequentially with an aerial 
survey first, as long as the data is collected before the certification 
or at least before construction occurs. 

Mr. McNerney. Well, in your opinion, can ground surveying be 
completely eliminated in any conditions? 

Ms. Miles. I do not believe right now that ground surveys in 
some instances could be eliminated. 

Mr. McNerney. Although in your experience, though, there are 
some common causes for delayed — or what are some of the common 
causes for delays in construction time, start times? 

Ms. Miles. The certificates that are issued will include require- 
ments for the company to get any outstanding permits. I don’t have 
data across the board, but in some projects we are needing to do 
water quality certification, have that certification from the agencies 
or Endangered Species Act consultation completed. 

Mr. McNerney. Well, are there any areas in which FERC can 
help improve the permitting, licensing, and construction processes? 

Ms. Miles. I think what we are trying to do is to work during 
the prefiling. In pipelines, also, it is not a requirement that compa- 
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nies use the prefiling process, but we do encourage the large pipe- 
lines to do so, and they have been doing it routinely. It is during 
that prefiling process that both we and the companies are working 
with not only us, but the other agencies that are involved. Many, 
many agencies are cooperating agencies with us in our environ- 
mental document, and that is a very valuable thing to do. 

Mr. McNerney. I mean, so you are saying that the value is in 
the pre-application process, the work together cooperatively to find 
some of the hotspots and fix those beforehand. But what is the dif- 
ference in terms of ultimate time between the initial application 
and the licensing if you take into account the time, the pre-licens- 
ing time? 

Ms. Miles. As long as the application that is filed is complete, 
then we are able to move quite quickly to the environmental docu- 
ment. I am not quite sure 

Mr. McNerney. I mean, ultimately, if you want to get a permit, 
how much time do you save by going through a pre-permitting 
process as opposed to just going into it and wrestling with FERC 
during the permitting process? 

Ms. Miles. Our experience is that most projects move more 
quickly if they have used the prefiling process. There are some that 
it is not necessary on, where there aren’t a lot of issues. But, where 
there are, it is a valuable thing to use. 

Mr. McNerney. OK. Thank you. 

Mr. Minzner, you mentioned that FERC has tools to protect con- 
sumers and the public interest if a serial merger is taking place. 
How often does FERC use those tools and have they ever been used 
when reviewing actions under Section 203? 

Mr. Minzner. Well, our primary tool, when looking at actions 
under 203, is, in fact, the merger authority. The broad set of tools 
I referred to involves FERC’s overall authority of the rates, terms, 
and conditions of the services of public utilities. 

One of the goals of the Section 203 and the merger approval is 
to ensure that a merger does not have an effect on competition or 
rates. That is one mechanism that FERC carries out its statutory 
mission to ensure that electric rates are just and reasonable. 

The other tools are other mechanisms. The Commission is con- 
stantly looking at the rates that are filed by electric utilities that 
operate in Commission markets. It has an active program of re- 
viewing the market-based rates. It is also continually looking at the 
mitigation efforts in the organized wholesale markets. So, it is 
something the Commission does routinely as it is looking at the be- 
havior of public utilities. 

Mr. McNerney. Can you answer briefly how many enforcement 
actions did FERC take in 2015? 

Mr. Minzner. I am not aware of the number of enforcement ac- 
tions the Commission has taken in 2015. We will have to get back 
to you with that. 

Mr. McNerney. Thank you, Mr. Chairman. 

Mr. Whitfield. At this time the Chair recognizes the gentleman 
from Illinois, Mr. Shimkus, for 5 minutes. 

Mr. Shimkus. Thank you, Mr. Chairman. 
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I just have one issue. It is on, I think, the last bill noticed. Hope- 
fully, I will be here for the second panel for Mr. Marsan’s testi- 
mony. 

But I want to weave the story about language of law, congres- 
sional intent, and, then, obviously, agency implementation, or lack 
thereof, which is a thing that we always talk about here and that 
our public always harasses about, because we have the language of 
law. We have Members who are present in the Conference Com- 
mittee. We have the record, but, then, somehow through agency or 
Commission activities, things don’t handle. And then, you fall into 
litigation and lawsuits and all this other stuff. 

So, let me go back to the 2005 energy bill. Again, Mr. Marsan 
has it, I think, properly identified in his testimony. He is on the 
second panel. And I was lucky to serve on the Conference Com- 
mittee for the passage of that bill, led by at that time Chairman 
Barton. 

The sole purpose of one of the revisions was to update the pricing 
of the cost of doing a project from decades ago to a $10 million 
threshold where, if it is under that. Commission involvement was 
not needed. We upped that dollar amount to what they needed to 
be, based upon $10 million. So, I think the original threshold was 
$50,000 40 years ago. That was the intent. That is what we did. 
The law was passed. 

Now it seems that on the equation line there is a debate about 
purchases versus divestitures, and that our argument would be 
that the intent of the legislation in the 2005 energy bill was to set 
a new threshold for a dollar amount when the Commission should 
be involved. We don’t think you all are doing that. That is why I 
think we have the last bill in this series of bills listed for the hear- 
ing, to address that. 

We sought to address this issue in H.R. 8 last year, and we ap- 
preciate that we are staying committed, this committee, to make 
this simple fix once and for all on this piece of standalone legisla- 
tion. We are just trying to really, unfortunately, fix something we 
don’t think needs to be fixed, based upon Commission reading into 
intent of the language of law that was never meant to be intended 
by those who served on the Conference Committee. 

Do you understand the weaving of the question and do you have 
any comments to that? 

Mr. Minzner. Yes, Congressman. I am not aware of any pub- 
lished legislative history in 2005. 

Mr. Shimkus. Well, I can tell you what it is. 

[Laughter.] 

I was there. Some of us were there. 

Mr. Minzner. Yes, you are correct that, prior to that legislation. 
Section 203 contained a $50,000 figure that the Commission had 
interpreted through its regulations as applying to all the provisions 
of Section 203. As a result of the change in EPAC 2005, and the 
statute was broken into subsections, three of which contained a $10 
million figure, and the one that we are discussing today currently 
does not. You are correct, the Commission has interpreted that as 
not imposing any de minimis threshold for mergers and consolida- 
tions. Obviously, this would add that provision into the statute and 
put us in a situation where the same financial threshold applies to 
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all provisions under Section 203, which was the case prior to EPAC 
2005. Then, of course, it was $50,000 rather than $10 million. 

Mr. McNerney. Thank you. That is, actually, a great answer be- 
cause I think, in answering that, you identified the problem. Three 
of the provisions were accepted under the $10 million, and the 
Commission by themselves decided that one did not. We would 
argue that it was always the congressional intent for $10 million 
to be that. So, I would hope that our colleagues would ask ques- 
tions as we move this forward and get this fixed in an area that 
we probably shouldn’t have needed to fix. 

With that, Mr. Chairman, thank you, and I yield back. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from New York, 
Mr. Tonko, for 5 minutes. 

Mr. Tonko. Thank you, Mr. Chair. 

Ms. Miles and Mr. Minzner, thank you for being here today. 

Ms. Miles, at what point during the natural gas pipeline applica- 
tion process are data from surveying used? 

Ms. Miles. The data that is gathered would be used in our envi- 
ronmental document. 

Mr. Tonko. So, your profiling? 

Ms. Miles. Once the application is filed, we would be looking to 
make sure that we have all the data that we need to analyze the 
issues that have been raised. And then, that would be analyzed in 
that document and made available to the public to comment on it. 

Mr. Tonko. OK. Thank you. Today is FERC able to accept aerial 
survey data? 

Ms. Miles. Yes, we are. 

Mr. Tonko. And what about the Army Corps of Engineers or any 
of our State environmental agencies? 

Ms. Miles. I am not able to speak for them. I understand that 
they do accept it differently, but I have not experienced that. So, 
I am not able to speak for them. 

Mr. Tonko. OK. I appreciate that. I understand that FERC is 
the coordinating agency on these projects, but it seems to me that 
this bill is really about the data that other agencies, including non- 
Federal agencies, are willing to accept as they work on their stud- 
ies as part of the application process. I think it would be important 
to hear from those agencies also. 

Ms. Miles, this bill allows aerial data to be verified by ground 
surveys after the fact, is that correct? 

Ms. Miles. Yes, after the certification would be issued, then 
where there is a need to verify the data by ground survey, that 
would be done then, before construction could begin. 

Mr. Tonko. OK. 

Ms. Miles. And the license would spell that out. I mean, the cer- 
tification would spell out exactly what is needed for which re- 
sources. 

Mr. Tonko. OK. And do you foresee the potential for problems 
or delays if an agency decides that it needs this data to be verified 
much later in the process? 

Ms. Miles. As I said in my testimony, there are some cases 
where it has the potential to delay or add additional expense if 
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there is more analysis or perhaps even a rerouting of the pipeline 
at a later date. 

Mr. Tonko. Thank you. And when a natural gas pipeline applica- 
tion is finalized and submitted, about how long does it take for 
FERC to make a decision on any given project? 

Ms. Miles. I am sorry, could you restate the question. Congress- 
man? 

Mr. Tonko. Sure. When a natural gas pipeline application is fi- 
nalized and submitted, about how long does it take for FERC to 
make its decision on a project? 

Ms. Miles. That does vary from project to project, but our record 
shows that we have issued about 92 percent of our projects within 
1 year from the filing of the application. 

Mr. Tonko. So, pretty much an average of perhaps less than a 
year? 

Ms. Miles. Yes. 

Mr. Tonko. And since 2005, FERC has authorized a lot of nat- 
ural gas pipeline infrastructure, over 10,000 miles of interstate 
transmission pipeline. Am I right in that assumption, in that fact? 

Ms. Miles. I would need to check that fact. 

Mr. Tonko. OK. This bill is a solution, I believe, in search of a 
problem. FERC is able to process applications currently at an ap- 
propriate speed while allowing for public discussion and thorough 
environmental review. My fear is that a transition to primarily aer- 
ial surveying would alter that dynamic and it would promote expe- 
diency at the expense of property owners’ rights. So, with that, I 
think we should be somewhat concerned with these proposed 
changes and err on the side of property owners and their rights. 

I thank you both again for your testimony today. 

With that, Mr. Chair, I yield back the balance of my time. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from Ohio, Mr. 
Latta, for 5 minutes. 

Mr. Latta. Well, thank you, Mr. Chairman, for today’s hearing, 
and thank you very much to our witnesses for being with us today. 
We appreciate your testimony today. 

I know some of the questions, it is kind of like it might sound 
a little bit redundant, but we are just kind of asking, not quite ask- 
ing the same questions the same way, but just with a little bit dif- 
ferent twist. 

Ms. Miles, I would ask you the first few questions. Do you think 
that the changes in H.R. 3021 work to balance environmental con- 
cerns while allowing FERC to more effectively fill its mission as 
the lead agency under Section 7 of the Natural Gas Act? 

Ms. Miles. I think the changes, as I have said, the changes, we 
are accepting aerial survey data at present. However, the compa- 
nies are tending to do on-the-ground survey when they have access, 
and that is the key. 

Mr. Latta. So, when you are saying you are accepting it right 
now, FERC doesn’t have any objection right now for allowing aerial 
surveys for that information to come before you then? 

Ms. Miles. We do not. 
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Mr. Latta. ok. Would FERC object to a State agency using aer- 
ial survey data to issue a conditional Clean Water Permit when it 
is required for a FERC certificate? 

Ms. Miles. I am not able to speak for the other agency. 

Mr. Latta. OK. And does FERC have any reason to oppose H.R. 
3021? 

Ms. Miles. I don’t think there is a reason to oppose. We have 
mentioned what could possibly be a problem if we get a majority 
of the survey data through aerials late in the process. 

Mr. Latta. OK. Thank you. 

Mr. Minzner, if I could turn to you, regarding the Fair Rates Act, 
in those situations when filings have taken effect under Section 
205 without a Commission order, how does the Commission handle 
the rehearing requests of those parties that have sought rehearing? 

Mr. Minzner. Under the current structure of the Federal Power 
Act, my view and the stated view of the Commission is that rehear- 
ing does not lie. So, the rehearing conditions are simply dismissed. 
That has happened twice. So, rehearing is just not acted on. 

Mr. Latta. If the Commission dismisses these rehearing re- 
quests, what recourse do the parties have? Can they appeal the de- 
cision to the court of appeals? 

Mr. Minzner. Our position is, under the current version of the 
Federal Power Act, there is no opportunity for rehearing if the 
rates take effect as a matter of law. And because rehearing is a 
prerequisite to appellate review, there is no appellate review, ei- 
ther. 

Mr. Latta. Thank you. 

And you note in your testimony that the Fair Rates Act would 
have significant benefits. Please explain on these benefits, particu- 
larly with respect to the parties seeking rehearing before the Com- 
mission and, also, parties seeking a redress in the court of appeals. 

Mr. Minzner. Rehearing and appellate review are important 
ways where individuals and entities that have not succeeded at the 
administrative stage could seek review of administrative action. It 
is an important procedural protection, and the primary benefit is 
that it would allow individuals who disagree with the action of the 
agency to seek redress in the court of appeals. 

Mr. Latta. Thank you. 

Mr. Chairman, I am going to yield back the balance of my time. 

Mr. Whitfield. OK. The gentleman yields back. 

At this time the Chair recognizes the gentlelady from California, 
Mrs. Capps, for 5 minutes. 

Mrs. Capps. Thank you, Mr. Chairman, for holding this hear 
and, also, to today’s witnesses for your testimonies. 

We all agree that we need to ensure a regulatory landscape that 
successfully addresses energy needs across this Nation. But deci- 
sions we make regarding our Nation’s energy infrastructure could 
have both positive and negative impacts on our local economies, on 
public health, and environmental safety. 

Some of these impacts have been seen, unfortunately, negatively 
in my District. Some of you may know that in May of last year an 
oil pipeline ruptured near the coast in my District, resulting in a 
spill that both polluted the land and the adjoining water. This oil 
fouled our beaches, and they are key for recreation and tourism in 
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the area, marred the pristine landscape, threatening the health of 
local plants and animals as well as the economy of the region. 
Questions about the safety of local seafood forced fisheries to close, 
resulting in lost wages, uncertainty in this industry, which is crit- 
ical to the economy and culture of California’s central coast. 

Now cleanup efforts have remediated much of the immediate im- 
pact and fisheries have reopened, but we still have no idea what 
the long-term impacts will be. While I know that the AIR Survey 
Act that we are discussing today is focused on natural gas pipe- 
lines, the fact is that extraction, storage, and transportation of fos- 
sil fuels, whether oil or natural gas, this is a dirty and dangerous 
business. 

The ongoing Aliso Canyon natural gas leak just south of my Dis- 
trict is a clear example of this danger. Not only is the methane 
from this leak significantly increasing the region’s greenhouse gas 
emissions, it is leading to adverse health impacts and it is forcing 
the relocation of nearby residents. 

So, we must prioritize the health of our constituents, the safety 
of the environment, make sure we are working to ensure these pri- 
orities. One way to do that, of course, is to continue the push to- 
ward adopting clean renewable energy. And while we do that, we 
must also ensure that we are doing all we can to ensure safest 
practices for the development and operations of our Nation’s energy 
infrastructure until we can fully replace fossil fuels. 

Utilizing all the tools available to us when making decisions re- 
garding public health and environmental safety makes a great deal 
of sense. However, I have several concerns regarding the replace- 
ment of one method with another when they may be fundamentally 
unable to produce the same results. 

My question to you, Mrs. Miles, it touches on what many have 
been asking about, but I want to zero-in on the detail. Are aerial 
surveys able to identify all of the same details as ground surveys? 
For example, would aerial surveys be able to unequivocally state 
whether endangered or threatened species are present or if the 
landscape is a seasonal wetland, something of this nature? 

Ms. Miles. Thank you. Congresswoman. 

As I said, aerial surveys are not able to identify some particular 
resources in the detail that is needed to do an analysis and make 
a finding. Some of those that we have found that is the case to be, 
endangered species, cultural resources, and it could be wetlands 
also. 

Mrs. Capps. Thank you. 

You know, my fear is that the language in this bill requires dif- 
ferent survey methods to be given equal weight and allows for one 
method to functionally replace the other, regardless of equivalency. 
Furthermore, while I appreciate that this discussion addresses one 
aspect of the energy infrastructure development, it is only the be- 
ginning of a much larger conversation we must have in this com- 
mittee regarding not only pipeline siting, but also pipeline safety 
and supporting renewable energy technologies. 

Mr. Chairman, I do look forward to continuing to work with you 
and other efforts to improve our Nation’s energy infrastructure. 

Thank you very much, and I have no further questions. I will 
yield back. 
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Mr. Whitfield. The gentlelady yields back. 

At this time the Chair recognizes the gentleman from West Vir- 
ginia, Mr. McKinley, for 5 minutes. 

Mr. McKinley. Thank you, Mr. Chairman. 

Director Miles, if I could focus back on the five hydroelectric 
projects, there doesn’t seem to be any real issue with those. So, I 
just wanted to look a little bit more. Is this common to seek an ex- 
tension? How common is that to occur for an extension under the 
Section 13? 

Ms. Miles. I don’t have any statistics on it, but we do get some 
requests. 

Mr. McKinley. So, I am curious whether this is becoming more 
problematic. Do we need to do some things here to streamline the 
process to do that? You don’t have any opinion on that then? 

Ms. Miles. No. The one thing that I do see that is happening is 
we are issuing a lot more licenses for original construction of hy- 
dropower at existing dams. Years ago, 10 years ago, we were doing 
all relicensing. 

Mr. McKinley. Right. 

Ms. Miles. So, there is a lot of interest now in adding hydro- 
power at existing dams, so there are more projects out there to go 
through the task of getting to construction. 

Mr. McKinley. Director, if we didn’t pass this, what would hap- 
pen to the license? Would they have to start all over again? 

Ms. Miles. Well, we would be required to terminate that license. 
It would expire. They would have to begin again. If the data is 
available and current enough, we would try to use as much as we 
possibly could, but we would need to go through the process with 
another public comment period. 

Mr. McKinley. So, essentially, it would delay the hydroelectric, 
it would delay the whole project, would it not? 

Ms. Miles. It would delay construction, yes, to go through that 
process. 

Mr. McKinley. And I can remember about 3 years ago we had 
a representative of FERC here talking about, if we didn’t start re- 
placing some of the coal-fired power plants, particularly in the Mid- 
Atlantic, that we were going to see some rolling brownouts by next 
summer, mid-2017. So, I think it is very imperative that we keep 
moving to try to make that replacement as long as it is available. 

I thank you for your testimony and I hope people will consider 
without any more question pushing these five projects. 

Thank you very much. I yield back the balance of my time. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from Texas, Mr. 
Green, for 5 minutes. 

Mr. Green. Thank you, Mr. Chairman and the ranking member, 
for holding the hearing. 

I want to thank our witnesses for being here. 

Ms. Miles, it is clear from today’s hearing that FERC has a lot 
on its plate. Currently, natural gas exports, pipelines, the LNG, 
and hydropower liability all fall under FERC. In addition, if the 
House passed H.R. 8, it would expand FERC’s permitting authori- 
ties to most of these sectors. 
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In your position as Director of the Office of Energy Projects, most 
of these issues fall in your office. Has the increased activity of the 
last few years affected your office? Have you required additional 
experts or have you been able to make do with the existing per- 
sonnel? 

Ms. Miles. We regularly review our resources to make sure they 
match with our tasks before us, and we discuss with the Chairman 
any needs for additional. We also use our contracting availability 
to help us with the peaks and valleys that are an inevitability of 
applications for pipelines, LNG, and hydropower projects. 

Mr. Green. OK. We are on the horizon of another appropriations 
season. Does the Office of Energy Projects posses the resources to 
handle additional responsibility and activities or do you anticipate 
additional needs? 

Ms. Miles. I think we are managing as we are able, and that is 
something that I talk about with our Chairman. It comes in as our 
budget requests. 

Mr. Green. OK. FERC occupies such a unique role of coordi- 
nating with all the Federal agencies and State. Can you identify 
for us the top challenges facing the projects your office handles? 
What slows down the projects the most? 

Ms. Miles. As I have said before, I think one of the most impor- 
tant things for the gas projects, and, actually, for the hydro projects 
also, is using our prefiling process, that it can be extremely valu- 
able if everyone is active during that time. 

The other thing that is very important is that the information 
that is needed for us to move forward and for other agencies also 
to do their permitting is collected during that prefiling stage. So 
that when the application is filed, it is complete and we are able 
to notice and go right to our environmental document. 

Mr. Green. Let me follow up on that. Is there a particular Fed- 
eral agency or State agency that doesn’t respond as timely? Be- 
cause I know profiling helps a lot, but it still can be slowed down 
by agencies not getting back the information for you. 

Ms. Miles. Right. I think we work really well to bring all the 
agencies to the table during this profiling time and have regular 
conversations with them. Things vary from project to project in dif- 
ferent parts of the country. So, I can’t speak to any one in par- 
ticular. 

Mr. Green. OK. I know from Texas, obviously, we always have 
a lot of natural gas pipelines and cross-border with Mexico because 
we are actually selling more gas to Mexico. I was just wondering 
if it was a particular problem. 

As you know, this can be challenging and potentially when deal- 
ing with State and local officials that possess different points of 
view than the Commission or the applicants. What remedial steps 
can FERC take as the coordinating agency if State and local offi- 
cials do not cooperate in a timely fashion? 

Ms. Miles. Well, we try to work with them. If someone is not 
able to come to the table, to bring them to the table, so they do 
participate. If not, we certainly make sure they understand how to 
participate in the process. And then, we keep the process moving 
along. 
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Mr. Green. So, is there any problem with any individual State 
that they may not get back with you as quick as they can or par- 
ticipate? 

Ms. Miles. I can’t speak to any in particular agency that that 
is the case. On one project every now and then we will have to 
work a little harder at it. 

Mr. Green. And could the same be said about a Federal agency, 
because you have to also coordinate all the Federal agencies along 
with the State? 

Ms. Miles. Yes, many, many of the Federal agencies and State 
agencies who are carrying out Federal authorizations are cooper- 
ating agencies with us in our environmental document. That is a 
very good way to have a simultaneous look at effects on all re- 
sources. So, we encourage that, and most agencies are very inter- 
ested in doing that. 

Mr. Green. OK. Thank you, Mr. Chairman. I yield back. 

Mr. Whitfield. The gentleman yields back 16 seconds. 

At this time I recognize the gentleman from Virginia, Mr. Grif- 
fith, for 5 minutes. 

Mr. Griffith. Thank you, Mr. Chairman. 

Ms. Miles, I have listened to your testimony in regard to H.R. 
3021, the Pompeo bill. I think what you are saying makes a lot of 
sense. I like aerial surveying in the first place, but I do think that 
some of my friends on the other side aisle have raised some issues, 
and you have touched on it a little bit as well in regard to being 
able to identify everything on the ground. You have indicated that 
there ought to be something before construction, if we use an aerial 
survey, b^ecause you can’t spot salamanders and certain small crea- 
tures or understory plants necessarily. You might spot areas that 
look like they might have that growth, but you can’t do it. 

Is there anything in the bill that we need to change to make sure 
we get to where you want? I want to see the aerial surveying be 
equal, at least in the initial stages, as you have indicated you are 
fine with. But is there anything in the language that is currently 
proposed that we ought to change or look at in order to assure that 
we are also making sure that we don’t overlook some important ec- 
ological asset? 

Ms. Miles. I am not looking at the bill this moment. 

Mr. Griffith. Yes, ma’am. 

Ms. Miles. We would be happy, staff would be happy to work 
with the committee on that. 

I think the one thing that I have commented on is that, where 
ground access is available, currently, we are finding that the com- 
panies — and they want to also — are providing that data. So, that 
is an important point. 

Mr. Griffith. And I agree with that. It is also good if you are 
trying to figure out where you want to a line. I think it is quick. 
Particularly, you may see some problems if you are looking at 
siting a gas pipeline, that you can do that sometimes a lot faster 
in the air than you can on the ground. So, there are advantages 
and disadvantages, I suppose, to both. 

In regard to H.R. 2984, Ms. Miles, I am not going to ask you to 
comment, the Fair Rates Act. I would just have to say to Mr. Ken- 
nedy that I have a lot of constituents who are willing to dig coal. 
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ship it to you by train or truck. We can lower your electric prices. 
We don’t even need FERC action. What we may need is a little 
EPA action. But if we were allowed to, we could take care of your 
high rates for you. 

Mr. Kennedy. You are a good man, my friend. 

[Laughter.] 

Mr. Griffith. With that, Mr. Chairman, I yield back. 

Mr. Whitfield. Thanks, Mr. Griffith. 

At this time I recognize the gentleman from Vermont, Mr. Welch, 
for 5 minutes. 

Mr. Welch. Thank you very much, Mr. Chairman, and thank 
you for being here and helping us. 

I want to just talk a little bit about the Kennedy bill. It seems 
like it is just our linguistic mistake that there can be no appeal 
when the statute essentially was designed to give the ratepayers 
an opportunity to appeal. Are there any policy reasons that would 
suggest that what the Kennedy bill is proposing would in any way 
interfere with the capacity of FERC to carry out its responsibil- 
ities? I guess I will ask you that, Mr. Minzner. 

Mr. Minzner. Well, the bill is aimed at a situation that, while 
it has occurred, is relatively unusual. It has not been a common oc- 
currence that rates have changed without a Commission order. 

Mr. Welch. No, I get that, but it happens. So, the way it is 
working around here is that a lot of times we don’t get the new 
person appointed, so we can have a two-two situation, not just in 
FERC, but otherwise. The problems we have in trying to get a per- 
son confirmed, or the Senate has, shouldn’t be the ratepayer prob- 
lem, I think is the point of the bill. 

What I am asking you is that, if this bill were passed, and, then, 
it meant that if it were a two-two decision, ratepayers would be 
able to do what they are now entitled to do if it were a three-two 
decision or a five-zero decision. Would that in any way compromise 
the responsibilities of FERC? 

Mr. Minzner. I think the only difficulty I foresee with the bill 
is one of reviewability or administrative functionality at the court 
of appeals. Right now, when an action goes up to the DC Circuit, 
they review the Commission order and they review the action. The 
DC Circuit may have a more difficult challenge if there is nothing 
to review from the Commission, but 

Mr. Welch. I don’t understand it. If there is a two-two decision, 
there is a two-two decision, right? 

Mr. Minzner. That is not exactly right. Congressman. There is 
no Commission action because it is two-two. It is not a situation 
like you might see from the U.S. Supreme Court where there is an 
actual opinion with two votes on either side. Here it just takes ef- 
fect and there isn’t a decision, and that would be the difficulty in 
administrative review. The court of appeals wouldn’t have anything 
to look at. I do think that is a difficulty that could be overcome, 
if you were concerned about that. 

Mr. Welch. Right, by writing a decision or having the two write 
their decision and the two write theirs. So, there would, then, be 
something to review. 

Mr. Minzner. When it has happened in the past, there is simply 
no Commission order. There is nothing on either side. 
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Mr. Welch. No, I get that, and I think the effort here is to try 
to provide that opportunity. Because it just seems kind of bizarre, 
whichever side of the case you are on, that you have got a statutory 
right to appeal unless it is deadlocked at two-to-two. So, all right. 

Let me just go on to the second thing. Anyway, Mr. Kennedy, 
thank you for that legislation, which I hope we can all support. 

The Supreme Court decision on demand response, from my point 
of view, is a tremendous tool that is going to help FERC try to help 
ratepayers keep their costs down. Can you talk, Ms. Miles, I guess, 
a little bit about that, or Mr. Minzner, and how you see that as 
being a useful tool for FERC in trying to address ratepayer con- 
cerns? And that is commercially and individual. 

Mr. Minzner. Sure, I can answer that question. The Supreme 
Court largely agreed with the Commission’s argument that there is 
Commission jurisdiction to allow demand response to participate in 
the wholesale electric markets, and that is something the Commis- 
sion has done in the past. In my view, demand response can be an 
effective tool at helping keep rates down by allowing the oppor- 
tunity to avoid paying high-priced energy at peak times. 

Mr. Welch. Right. Our largest utility, Mr. Chairman, Green 
Mountain Power, is a strong supporter of demand response, and 
our utility users seem to be very happy with it. That includes some 
of our major companies. So, keep up the good work on that. 

Mr. Minzner. Thank you. 

Mr. Welch. Thank you. And I yield back, Mr. Chairman. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from Ohio, Mr. 
Johnson, for 5 minutes. 

Mr. Johnson. Thank you, Mr. Chairman, and I want to thank 
the panel for being with us today as well. 

I represent a District in eastern/southeastern Ohio that borders 
the Ohio River, the Muskingum River. We have got a lot of hydro- 
power potential there. 

I want to kind of take off on something that Representative 
McKinley said. Given that so many projects miss the 2-year and 4- 
year statutory deadlines, often due to issues that are beyond the 
project’s control and the applicant’s control, perhaps it makes sense 
to update the Federal Power Act to either provide FERC with 
greater discretion on setting those deadlines, maybe more flexible 
deadlines, or to increase the number of years that an applicant can 
have to commence construction. Does FERC have an opinion on 
that? 

Ms. Miles. Speaking only for myself, given that, however, the 
Chairman and former Chairmen have said up to 10 years was all 
right, if FERC had that authority to just do it itself, then folks 
would not need to come to Congress. 

Mr. Johnson. Right, right. OK. Well, that is good to know be- 
cause we certainly need to work that because, with the plethora of 
Federal regulations and environmental studies and all kinds of 
things that applicants have to go through, it has lengthened out 
these project timelines to get all of this stuff approved. So, I appre- 
ciate that. 

Ms. Miles, as you are aware, the committee is keenly interested 
in supporting new energy infrastructure projects. One of the oppor- 
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tunities we see is in the hydropower sector, specifically adding gen- 
eration to existing nonpowered dams. We have some of those in 
Ohio. That is what we are talking about as part of today’s hearing. 

So, these low-impact, renewable, and clean energy resources — 
that is what they are — are important. Yet, we continue to hear of 
problems getting projects approved, financed, and built, particu- 
larly in comparison to other energy projects. 

So, what is your view on these opportunities with hydropower 
adding power generation to existing dam structure and what is the 
reason we have not seen more of these type projects built? 

Ms. Miles. My view is that there is a lot of hydropower potential 
in the U.S. at existing dams. I think the Department of Energy has 
issued reports to that effect. 

Mr. Johnson. What is the holdup? 

Ms. Miles. I think that we have worked very hard with the other 
agencies who need to issue permits on those projects to be able to 
move them through the process expeditiously while being thorough 
and fair in addressing all resource areas. 

Mr. Johnson. Do you see it as a FERC issue? Is it a Corps issue? 
Is there anything that FERC can do and, more importantly, is 
there anything Congress can do that would help move these 
projects along more quickly? 

Ms. Miles. I think that the issue is really trying to work through 
these things simultaneously or everybody working at it together. 
That does vary, depending on agencies that we are working with 
at some of these projects. 

Mr. Johnson. Let me make sure I understand what you are say- 
ing. So, you are saying that — and I am paraphrasing — so, you are 
saying that sometimes these projects become serial agency to agen- 
cy to agency rather than parallel agencies 

Ms. Miles. Correct. 

Mr. Johnson [continuing]. Moving things along collaboratively? 
How do we solve that problem? 

Ms. Miles. Well, we have been working with the other agencies 
where we 

Mr. Johnson. So, you do think it needs to be solved? 

Ms. Miles. That is an issue. Frankly, I mean, we have worked 
with the Corps of Engineers quite a lot on this. We have a Memo- 
randum of Understanding for how we will work together, and we 
are in the process right now of working further with them on how 
to have our processes work well together. 

Mr. Johnson. But it is clearly still a slow process. 

And my time is up. I am going to have to yield back. 

Is it safe to say you agree that we need to do better collaboration 
between the agencies to parallel these things where we can? Is that 
what I am hearing you say? 

Ms. Miles. Yes. 

Mr. Johnson. OK. 

Ms. Miles. At projects where that is not happening now, yes. 

Mr. Johnson. All right. Thank you very much, and I yield back. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from Texas, Mr. 
Flores, for 5 minutes. 

Mr. Flores. Well, thank you, Mr. Chairman. 
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Ms. Miles, we talked a few minutes ago about the electricity 
rates of the Northeast being among the highest in the country. Can 
you tell me why that is? What is the reason for that? 

Ms. Miles. I can’t speak to that. Do you want to speak to it? 

Mr. Minzner. I can speak to it only in the most general sense. 
The electric rates vary across the country for a wide range of rea- 
sons. I don’t think there is a specific reason. 

Mr. Flores. What would the top two or three reasons be? 

Mr. Minzner. It is really a mix of the location, generation, and 
load across the country. So, it is, frankly, the intersection of supply 
and demand of energy. 

Mr. Flores. OK. So, part of it could be the fuel sources that they 
are restricted to use, correct? I mean, Mr. Griffith sort of touched 
on this a few minutes ago. If there were more infrastructure to get 
natural gas pipelines in the Northeast, they could have natural- 
gas-fired electricity generation. Wouldn’t they be better off? 
Wouldn’t that solve a lot of the rate issues? 

Mr. Minzner. I am not sure I can speak specifically to that. 

Mr. Flores. Ms. Miles, can you speak to that? 

Ms. Miles. I can’t, either. 

Mr. Flores. Well, I was going to say I can answer it for you. The 
answer is yes. And so, I think that is the reason the aerial survey 
bill is very important to look at. I do agree you have got to have 
ground surveys as well, but I think the aerial surveys help with 
the initial siting, and so forth. 

This is something I think you need to take a look at. How can 
the Northeast, how can New England be helped with their elec- 
tricity rates? And the best thing is for better infrastructure. So, I 
would ask you to think about that as you are going through your 
permitting planning process in the future. 

Thank you, Mr. Chairman. I yield back. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman. Mr. Barton, did 
you want to ask questions? 

Mr. Barton. No. 

Mr. Whitfield. OK. Mr. Hudson of North Carolina is recognized 
for 5 minutes. 

Mr. Hudson. Thank you, Mr. Chairman, and thank you for hold- 
ing this important hearing. 

Thank you to our panel for participating. 

I am proud to be a cosponsor of Representative Pompeo’s bill to 
amend Section 203 of the Federal Power Act, as well as Represent- 
ative Kennedy’s Fair Rates Act. I am also glad to see Representa- 
tive Foxx’s bill move forward regarding the Kerr Scott Hydropower 
Project in Wilkes County, North Carolina. These are common-sense 
bills, and, Mr. Chairman, I appreciate your bringing them before 
this subcommittee. 

To get to my questions, I would like to build on the line of ques- 
tioning my colleague Mr. Johnson raised dealing with hydroelectric 
power. Ms. Miles, you note in your testimony that FERC has gen- 
erally taken the position of not opposing legislation that would ex- 
tend the commencement of construction deadlines no further than 
10 years from the date that license in question was issued. So, be- 
cause each of the hydro bills before us today provides for com- 
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mencement of construction deadlines that do not exceed 10 years 
from the dates the respective licenses were issued, is it true that 
FERC does not oppose any of these bills? 

Ms. Miles. Yes, we do not; I do not. 

Mr. Hudson. Thank you. 

Historically, hydropower has played a primary energy storage 
role with hydro pump storage currently providing 97 percent of en- 
ergy storage in the U.S. What is your view on the energy storage 
and pump storage in particular? 

Ms. Miles. Pump storage does provide considerable grid scale 
storage, and it can be very valuable. We have noticed an increase 
in applications for pump storage projects, especially in areas where 
there is a lot of wind and solar projects. 

Mr. Hudson. Well, what are the market issues that need to be 
addressed to support development of new pump storage and what 
can FERC do, either by itself or working with State PUCs and the 
ISOs, RTOs? 

Ms. Miles. I am not really able to speak to market issues. Our 
primary responsibility is to analyze the projects that come before 
us in a very thorough, fair, and scientifically sound way, and to 
have a process that allows us to do that. 

Mr. Hudson. I appreciate that. 

Have there been any issues working with State PUCs and others 
that could be addressed or better handled, either through your 
agency or things that we could do to support that? 

Ms. Miles. The State PUCs typically are not involved with us as 
we do the environmental review and licensing of those kinds of 
projects, action on those kinds of projects. 

Mr. Hudson. OK. Would you agree that FERC has a significant 
level of expertise and experience in analyzing environmental effects 
of hydro projects under its jurisdiction? 

Ms. Miles. Yes. 

Mr. Hudson. Does FERC currently employ biologists and other 
scientific experts to provide guidance on analyzing the environ- 
mental effects of hydro projects? 

Ms. Miles. Yes. Our resources, we have experts in each resource 
area that we analyze. 

Mr. Hudson. What is the number and experience of the staff ad- 
ministering the licensing and regulation of hydro projects, the 
number of PhDs, master’s degrees, et cetera? 

Ms. Miles. I can’t give you the specific number, but many of our 
staff have master’s degrees; some have PhDs. 

Mr. Hudson. And if you could provide us that list? 

Ms. Miles. The list of which do? Certainly. 

Mr. Hudson. That would be great. And master’s degrees, just 
what the expertise levels are. 

Ms. Miles. Certainly. 

Mr. Hudson. That would be great. 

Regarding the FERC hydropower licenses generally, do you agree 
that the licensing processes could be shortened if the Commission 
had the ability to set enforceable deadlines and coordinate the 
other Federal and State approval involved? 

Ms. Miles. I didn’t come prepared really to testify on — I think 
you are getting at H.R. 8. However, I have spoken in the past that 



47 


enforceable deadlines can be a valuable, can be — I am going to 
move back and say I didn’t come prepared, but we would be happy 
to answer questions. 

Mr. Hudson. OK. I would appreciate that, if you can provide us 
with an answer. 

Ms. Miles. Sure. 

Mr. Hudson. All right. Mr. Chairman, that exhausts my line of 
questioning. I would yield back. Thank you. 

Mr. Whitfield. The gentleman yields back. 

At this time the Chair recognizes the gentleman from Mis- 
sissippi, Mr. Harper, for 5 minutes. 

Mr. Harper. Thank you, Mr. Chairman. 

And thanks to you, witnesses, for being here. 

Just to comment, Ms. Miles, I believe you addressed it earlier 
with Mr. Johnson, but just as a side note, it is my understanding 
that four new hydro projects have been approved in Mississippi, 
and we appreciate FERC’s diligence in those matters. 

Mr. Minzner, you state in your testimony that the legislation to 
amend Section 203 of the Federal Power Act could ease the admin- 
istrative burden on the Commission staff and the regulatory bur- 
den on the industry without a significant negative impact on the 
Commission’s regulatory responsibilities. Can you please elaborate 
or briefly expand on these potential benefits of the legislation? 

Mr. Minzner. Thank you. Congressman. On the burden side, cer- 
tainly every 203 filing requires review by Commission staff and ac- 
tion by the Commission through some sort of order. A de minimis 
threshold would mean that, for those falling below the $10 million 
level the Commission would not need to take that action. And simi- 
larly, on the side of industry, they would not need to make the ini- 
tial filing, which would ease their burden. 

In terms of the effect on the regulatory program, the filings that 
come in for mergers or consolidations of smaller facilities, those 
below the $10 million, are ones that are less likely to impose poten- 
tial consequences on rates or on competition. 

Mr. Harper. Great. Thank you. 

With the interest of time, Mr. Chairman, I will yield back. 

Mr. Whitfield. The gentleman yields back. 

At this time I want you all to know we are not trying to discrimi- 
nate against Mr. Kennedy. He is a member of the Energy and 
Commerce Committee, but he is not a member of this sub- 
committee. Even though we are considering one of his bills today, 
he has patiently waited until everyone else has asked questions. 
So, at this time we will recognize Mr. Kennedy for 5 minutes. 

Mr. Kennedy. Mr. Chairman, thank you very, very much. I ap- 
preciate the opportunity to join you and squat in on the Energy 
and Power Subcommittee. 

I appreciate the kind words from my colleagues on the other side 
of the aisle on the offer for both purchasing of coal, Mr. Griffith, 
very well noted. Thank you. And to the rest of my colleagues as 
well, thank you. 

Mr. Minzner, a couple of questions for you, sir, to begin with. 
You mentioned in your testimony that Section 205 of the Federal 
Power Act includes a 60-day clock for review in which FERC will 
take action. Can you discuss what requirements the Commission 
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has within those 60 days and does FERC have an affirmative re- 
quirement to actually act? 

Mr. Minzner. The statute does not require the Commission to 
act. However, the Commission typically does take action on the fil- 
ing by approving it, denying it, or requesting additional informa- 
tion from the utility. The consequences, though, if the Commission 
does not act in that time period, is the rates do take effect. 

Mr. Kennedy. And I know you are well aware, obviously, of what 
happened in New England in 2014 with that Capacity Auction No. 
8 done by the Commission. You mentioned in your testimony and 
response to questions that that is an exceedingly rare occurrence. 
Does that only occur when there are four Commissioners present 
or has it happened when there is an even number — or excuse me — 
an odd number of Commissioners as well? 

Mr. Minzner. Rates have taken effect not solely as a result of 
a two-two split of the Commission. In fact, under the Eederal 
Power Act, the situation you mentioned, ISO New England, I be- 
lieve is only the second time that I am aware of that it has hap- 
pened as a result of a two-two split. It has happened under other 
occasions, though. 

Mr. Kennedy. Can you just shine some light on what those other 
occasions, if you can recall what those other occasions were? 

Mr. Minzner. We don’t know the reason for all of them. On one 
occasion, the Commission stated that the rates took effect inadvert- 
ently because of Commission failure to act. 

Mr. Kennedy. OK. Given that the Commission is currently down 
to four Commissioners, what tools does the Commission have to 
avoid a deadlock on any rate change filed across the country? I re- 
alize that most changes are noncontroversial and unlikely to result 
in a deadlock anyway, but this outcome is certainly, obviously, not 
impossible. Before we can, hopefully, get this bill across the finish 
line, what options are available to FERC to provide proper access 
to administrative and judicial review for ratepayers? There is, as 
you are well aware, an auction set to take place in New England 
next week. Given the fact that there are four — another Commission 
has noticed his intent to retire; no other nomination is currently in 
the pipeline — what, if any, tools does FERC have to make sure we 
don’t end up in the same place? 

Mr. Minzner. I know the Commission staff and the Commis- 
sioners are very dedicated to working collaboratively to reaching 
outcomes that can have the support of the majority of the Commis- 
sioners. I think certainly the Commission has endeavored to do 
that in the past and has effectively managed to reach a majority 
vote on almost every occasion. 

Mr. Kennedy. But there is nothing — and I appreciate that and 
I understand that — but has there been any specific policy change 
internal to FERC where, with four Commissioners, in the advent 
of a hearing having to go through with four Commissioners, and 
that notice being put forth, that there would be some sort of re- 
view? Provided that this bill doesn’t make it to the President’s desk 
by the time that those Commission results are near, do the auction 
results need to be certified? 

Mr. Minzner. In my view, under the current version of the Fed- 
eral Power Act, if the Commission does not act as a result of a two- 
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two split or otherwise, there would not he rehearing or appellate 
review available under the current statutory framework. Other 
than working to reach consensus and a majority vote, I am not 
aware of other internal policy changes. 

Mr. Kennedy. OK. Thank you. I yield back. 

Mr. Whitfield. The gentleman yields back, and that concludes 
the questions for the first panel. 

Ms. Miles and Mr. Minzner, thank you for being with us. We 
look forward to working with you, as we continue our efforts on all 
of this legislation. 

At this time I would like to call up the witnesses on the second 
panel, if you all would come and have a seat. 

I know that Mr. Kennedy is going to be introducing one of our 
witnesses. So, I will call on him to make that introduction at this 
time. 

Mr. Kennedy. Thank you, Mr. Chairman. 

Mr. Chairman, I am pleased to introduce a fellow member of 
Massachusetts that has come down on relatively short notice to 
join us here today, Mr. Bottiggi, who runs the Braintree Power 
Plant, a municipal power plant, who has a deep knowledge in how 
our energy systems work in Massachusetts, how our capacity mar- 
kets work, and the intricacies surrounding the increase of cost that 
we have seen in recent history in Massachusetts. He is one of the 
few people I have found, Mr. Chairman, on this planet that can ac- 
tually explain this in language that people understand, for which 
I am eternally grateful. 

So, we are grateful to have you here. I look forward to your testi- 
mony and the light that you can shine on how things are working 
and how they are not working in Massachusetts and across the 
country. 

Thank you. 

Mr. Whitfield. Well, thank you very much for that introduction. 

I will at this time introduce the other members of this panel. 

First, we have Mr. Timothy Powell, who is the Director of Land, 
CIS and Permits at the Williams Company. 

We have Mr. Edward Lloyd, who is the Evan Frankel Clinical 
Professor of Environmental Law at Columbia University School of 
Law. He is here today on behalf of the New Jersey Conservation 
Foundation and the Stony Brook-Millstone Watershed Association. 

We also have Mr. Bill Marsan, who is the Executive Vice Presi- 
dent and General Counsel and Corporate Secretary of the Amer- 
ican Transmission Company. 

We have Mr. Tyson Slocum, who is the Energy Program Director 
of Public Citizen, Inc. 

And then, we have Mr. Jeffrey Leahey, who is the Deputy Execu- 
tive Director for the National Hydropower Association. 

We thank all of you for taking time in your very busy schedules 
for being with us today. I am going to call on each one of you, and 
you will be given 5 minutes for your opening statements. Be sure 
and pull the microphone close, and make sure the microphone is 
on. 

Mr. Powell, we will recognize you first for your opening state- 
ment for 5 minutes. 
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STATEMENTS OF TIM POWELL, DIRECTOR OF LAND, GIS AND 
PERMITS, THE WILLIAMS COMPANY, ON BEHALF OF THE 
INTERSTATE NATURAL GAS ASSOCIATION OF AMERICA; ED- 
WARD LLOYD, EVAN M. FRANKEL CLINICAL PROFESSOR OF 
ENVIRONMENTAL LAW, COLUMBIA LAW SCHOOL, ON BE- 
HALF OF THE NEW JERSEY CONSERVATION FOUNDATION 
AND THE STONY BROOK-MILLSTONE WATERSHED ASSOCIA- 
TION; BILL BOTTIGGI, GENERAL MANAGER, BRAINTREE 
ELECTRIC LIGHT DEPARTMENT, ON BEHALF OF THE 
NORTHEAST PUBLIC POWER ASSOCIATION; BILL MARSAN, 
EXECUTIVE VICE PRESIDENT AND GENERAL COUNSEL, 
AMERICAN TRANSMISSION COMPANY; TYSON SLOCUM, EN- 
ERGY PROGRAM DIRECTOR, PUBLIC CITIZEN, INC., AND JEF- 
FREY LEAHEY, DEPUTY EXECUTIVE DIRECTOR, NATIONAL 
HYDROPOWER ASSOCIATION 

STATEMENT OF TIM POWELL 

Mr. Powell. Thank you, sir. 

Mr. Chairman, Ranking Member, and members of the sub- 
committee, my name is Tim Powell, and I am the Director of Land, 
GIS and Permits for the Williams Companies. I am also appearing 
today on behalf of the Interstate Natural Gas Association of Amer- 
ica, the industry association representing the interstate natural gas 
pipeline industry. 

Mr. Chairman, I appear today to support House Resolution 3021, 
introduced by Representative Pompeo and cosponsored by Rep- 
resentatives Mullin, Schrader, and Meeks, which endeavors to ad- 
dress a permitting challenge facing jurisdictional pipelines, which 
I shall explain. We thank the committee for including a version of 
that language as part of H.R. 8. 

FERC has long served as the lead agency for considering pipeline 
applications, pursuant to the Natural Gas Act. In Section 313 of 
the Energy Policy Act, this committee and this Congress instructed 
Federal and State agencies involved in the process to cooperate 
with the FERC and comply with the permitting schedule estab- 
lished by the Commission. 

However, the permit process followed by some Corps of Engineer 
Districts and corresponding State agencies, pursuant to their Clean 
Water Act responsibilities, can cause them to fail to meet the 
FERC schedule, resulting in permit delays. This is most notable in 
the agency’s deeming they have insufficient field survey data to ini- 
tiate their review. These processes are not required by the Clean 
Water Act and could be modified to better conform with the FERC 
schedule. That is the goal of this legislation. 

Often, the first time an affected landowner has face-to-face con- 
tact with the company is when an agent is knocking on their door 
and asking that landowner to sign a form giving the company per- 
mission to begin performing field surveys. These data are used to 
support the NEPA review, identify the least-damaging alternative, 
determine constructability, and obtain other permits and approv- 
als, such as those required by the Clean Water Act. 

Many landowners elect to participate in the process, but some 
elect to exercise their right to deny permission. In my experience. 
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Williams receives approximately 70 to 80 percent survey permis- 
sion prior to the certificate filing. 

For various reasons, the remaining landowners either delay sur- 
vey approval or outright deny it. Williams and other INGAA mem- 
ber companies fully respect each landowner’s right to decide if and 
how they participate in the project. The problem is that some Corps 
of Engineer Districts and State agencies with 401 water quality 
certification responsibility will require an applicant to conduct up 
to 100 percent full survey in order to deem a permit application 
complete. In other cases, the Corps and responsible State agency 
will begin processing applications, but will not make a decision 
without 100 percent field survey. This approach is not required 
and, indeed, in some cases the agencies will accept the best-avail- 
able data and move forward with condition permit decisions. 

If any agency is to require a percentage of field survey beyond 
which the company can obtain in order to deem an application com- 
plete, the company is placed in a classic Catch-22 situation. The 
FERC process anticipates that companies will submit applications 
for Federal approvals prior to or concurrent with the application for 
a certificate. Typically, the time between a certificate filing and an 
order is around 1 year. This is the same timeline that an agency 
administering the 401 water quality certification has to act once 
they deem an application complete. These two timelines can only 
align if the 404 application is deemed complete and runs in parallel 
to the certificate proceeding. 

The solution is to direct all other agencies involved in issuing 
Federal authorizations to accept data gathered by means other 
than on-the-ground surveys. If the agency elects, any permits 
issued based on remote sensing could be conditioned upon ground 
survey verification once access has been obtained. This is an impor- 
tant point and bears emphasizing. 

If the agency deems it necessary, no ground disturbance would 
occur on remote-sense tracks prior to verifying that data by on-the- 
ground survey. Non-field-survey data-gather methods may include 
satellite photography, sensors attached to fixed-wing aircraft, heli- 
copter aerial photography, previous mapping, or by studying the 
area from accessible locations. 

The proposal solution has a number of obvious benefits. It allows 
pipeline companies and regulators to assess likely impacts and 
make informed decisions, aligns the certificate proceeding with 
other Federal reviews, and allow FERC to effectively fulfill its lead 
agency mandate while minimizing the adversarial relationship be- 
tween landowners and the pipeline company, when agencies re- 
quire more ground survey than property owners want to provide. 

In summary, Mr. Chairman, we believe the legislation being dis- 
cussed is a win/win for all involved in the permitting process and 
we urge its adoption. 

[The prepared statement of Mr. Powell follows:] 
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Suuemcnt of'rim Powell, Director GIS and Permits. The Wiiiiams Companies 

On Behai i'of the Interstate Natural Oas Association of America 
beibre the C'ommittcc on Bnergy and Commerce. 

Suba>mmiUcc on I-incrgy and Power 
Fchi-uary 2. 2016 


Mr. C'hairman. Ranking Member and members oflhc Subeommittec. M>' name is Tim i^oxs'cl! and 1 am 
the Director oi'lamd. GiS and Permits for The Williams Companies. In my current role. I oversee the 
dcpanmeni responsible lor developing the environmental elements ofour Natural Gas Act filings as well as 
ail naiui-a] and cullurai resource data collection and reporting required to support i-ederai and state 
permiuing in The GuU'oj' Mexico region and the AlUintic coast. Williams is a Tulsa. Oklahoma based 
compan>' and is a leading provider of natural gas related inlrastruciure in the I'nitcd Stales, including 
natural gas gathering .sN slems. processing facilities and interstate pipelines. The Williams SN Stems touch 
about 30% oflhe nalural gas consumed in this countr> on a dail> basis. I am appearing today on behalf of 
the Inicnstalc Natural Gas Association of America, the indu.siry association rcproscnling the interstate 
natui-ai gas pipeline indusirv', 

I am here today to express our support ibr II. R. 3021. introduced by Mr. i’ompco and co-sponsored bv' 

Reps. .MulJin. Schrader and Meeks. This legislation, and the version oflhc language included in 1 L R. 8, 
would address one imporiani cause of inicrsialc pipeline project delays while protecting the integrity of the 
NI'RA re\ iew’ and other I’claied permitting processes. 


Section 3 1 .3 oi the imerg) Po!ic>- Act 1 2005 ) amended the Natural Gas Act to instruct federal and stale 
agencies considering an application fora federal authorixation relating to a project Jurisdiclional to the 
federal f.ncrgy Regulatory Commission tf ld<C or C'ommission) to cooperate with f'ivRC.' and compl)' with 
the permiuing decision deadlines established by the Commission, linfonunatcl)-. ho\ve\ er unintended, the 
practices prcsci-ibed h>' some districts oflhc Corps of f:ngineers and slate agencies acting under See. 404 
and 40 1 ol the Clean Water Act respectively, make compliance with the f'l-iRC schedule cncciivciy 
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imjx-)ssib!c. The good news us ihm fixing ihis problem is rdalivcly simple and will decrease ihe 


acrimonious relations that can develop belwccn companies and lando^^■nel■s over accessing the proptised 


righl-o i-uay. 


We need neu- natural gas inlrastruclure in this counirv’ bul as this CornmiUee has recognized, siting and 
permitting those pipelines is a complicated, lime consuming process. I'i' R(’ as the lead agency has the 
aulitorit) to establish a schedule for ail I'ederai Authorizations to be issued by other agencies in accordance 
\s ilh 15 buS.C. Section 7 !7n(e)( I ). but the other agencies rarely adhere to these deadlines. In the ease of 
tlic Corps of! Engineers districts and stales acting under the Clean Water Act. this is because the type of data 
ihcN believe ihev' need can on!>‘ be obtained once the developer has eoinplcie or near complete access to the 
route, bul the dcia\' in the perniilting process caused b)' this position is in direct conlradiction of the Natural 
Cias Act's intent lor agencies to act within the permitting schedule. 

B\ \va>' ofbackground. aficr a project is announced, companies begin the process ofobiaining survey 
permissions, eondueiing ail the required environmental, cultural and engineering studies, and dralling olicn 
voluminous reports regarding various environmental conditions along the route as vveii as other 
inJbrmalion. .such as potential sites oreuluiral or historic significance, the presence ofcndangcred species, 
soil condition.s. etc. Ail this information is required as we make our application to i'l-RC lor a ccrlillcale 
ol public convenience and necc.ssily pursuant to the Natural (las Act and our permit applications to other 
agencies who review specific aspects of the project. 


Often the first time an alfeetcd landowner has lacC“U)“face contact with a coinpans is when an agent knocks 
on theii- door and asks the landowner to sign a form giving the Company permission to begin perlbrming 
field sur\ CV S on their properly in order to develop the information needed for the NMB.A i-ev iew and other 
permits. Landownei's can be increasingly reluctant to grant that permission, and franklv . project opponents 
oiien railv landowners in an altempl to convince them to denv this permis.sion. As companies, we respect 
the rights ol'landowners who choose not to cooperate in the process, but as I referenced above, ihe pj-ocess 


ilseir. parliculariy when the Corps is involved, often mandates that we collect information from field 
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sui'N e\ acluaih contiuclcd on iho properly in order lo have our application dccined complete and 
processed. 

As 1 indicated, this Commiucc and the C?ongrcss has recognized the complc\it\^ ofthe permitting process 
and in the Natural Cias Act has directed l-TiRC* acting as Ihe lead agency, lo dcx'clop the l-'ederal 
l-n\ ironmental Assessment or lam ironmcnial Impact Slaiemenl and to set a schedule for other agencies to 
act on their permits. The purpose is lo create a schedule for the agencies that do\ ctaiis with the limciine 
lor !' I IRC,' lo reach a decision on whether or not to issue a ccriincatc lo alloNv the project to mo\ e forward. 
The ptwisions of I l.R, 8 further dellne the role ofFllRC in this process. 

While the Corps ofCngineers, and slate agencies providing Ihe Section 401 Water Quality Ccrlirication, 
must lbilo\\' the requii-ements of the Clean Water Act, they also ha\ e an obligation to favShion a process that 
allows them to complete their sialutor\' obligations for permitting their portkm olThe project mithin the 
FivRC schedule, T!iesc permits deal with how the project would impact wetlands and w'atcr bodies such as 
streams, creeks, and ponds and htwv the Compan\' will mitigate Impacts to these resources. Instead, some 
Corps of l-nginecrs districts and .state agencies with 40! ^valc!■ quality ccriilicailon responsibility will 
require an applicant lo conduct up to 100% Held .suiacn s in order lo deem an application complete. In 
other cases, the C'oips and the responsible state agcnc> will begin processing applications, but will not 
make a decision ’svithoul 100% Held sur\cy data. This means the tf landowners refuse togranl survo>' 
permission, which is thcii' right, the work required by the agencies cannot be compiclcd. 


It doesn't ha\ c lo he this \sa> . There are cases in which the agencies will accept the best available data 
mid mo\'c IbtAvard with conditioned permit decisions. In each case we arc dealing with same Section 404 
and Section 401 aulhori/.ations but witii a permitting process that is applied ineonsistenti) . While we 
understand the ( or]is Districts and slates itwolved in this process \sould prefer to hax'C an applicant pros ide 
data based on actual ground sur\'e\.s of a right-of-way, in practice, it is rarci> accomplished prioi- to 
issuance ol a ilnal f i-RC Order. Requiring 100% field survey data mas be fine !br proiects sshere a 
des cloper actually own.s the property but in the case of linear lacililies ins oiviitg righis-of-ss’ay. we must 
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obuiin permission from cacli landowner along ihc route which for major projects could number ii'j llic 
hiuKireds or c\ en thousands, 

An agcncN' requii-cmcnl to obtain 1 00% or near 100% ground suiTcy data sets a bar that is increasing!}- 
bc}ond \vhal landowners arc willing to provide io a compan}' and sets up a classic "catch-22'' situation. 

On the one hand, ihc conipanx' must seek to gain access to the land in order to gather the data desired b>- the 
agencies asici U) attempt to remain on the limclahle set tbrlh b)' l-'l-iRC. \'ct to liic c.vlcnl landowners choose 
not to cooperate, it becomes impossible Ibra company to produce a compictc application. The situation 
is made w oi'se when projeci opponents, whose principal objective is to slop pipeline dc\ elopmeni. have 
discouraged lando\\'ncrs from voluntaril}' providing access while simuluineousl\ ciiallcnging I'liRC's 
auliiorii}' to issue a conditional cerliricaic. wiiich allows for the use ofemincnl d<unain. as a last resort, to 
obtain the rcqu!i*ed information. 

In one l■cccnl ease. Williams was ibreed to complete the l-liRC cenilicaie process and (hen use the cniincni 
domain authorii\ granted under the Natural (}u.s .Act to gain access to man\ parcels along the righi-ol-wu} 
to complete the data collection Ibr the water permits for lx)ih the Corps of engineers and the suuc agcnc> 
making the Sec. 40! cerlillcalion. This approach tt)iall\ disrupted the project schedule since the time 
iinoh cd to obtain possession, conduct sca.son-appropriaic Held sur\ eys. prepare drawings, submit 
supplemental data and begin the 12 month Section 401 regulator}- clock resuUed in a soquenlia! approach to 
pcrmillittg adding one or more \ears to the process. 

In another ease, however, the Corps of i-ngineers and the state agency administering the 40! Water Quaiilv 
('urutlcation accej^ieci less than 100% Held survey for the purposes ofadministralixo completeness and 
perjnii re\ iew. ! he Corps o!' bngincers plans to issue a conditional permit that requires the submiltai oi' 
held surw}- data prior to construction in cases where landowner permission was pixw iousK' denied. I'his 
problem isn s a problem w ith the Clean Water Act. it'.s a problem that some Corps Districts and Stale 
agencies are less ilexiblc in hov\ they allow an application to mo\c forward. 

Again, as the Pompeo bill rcilccls. this is not a problem that requires amending the Clean Water Act. Ail 
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that is required is lo aulhori/c M-iRt.', as pari ol'.ils lead agency role, lo direct other agencies inxoKed in 
issuing federal aiilhorixations lo accept data gathered by means other than bv on-lhc-ground suree\ s and to 
ailow the use ol'such data when necessary lo compi}' with the l’'HRC project schedule. An}‘ permits issued 
based on rcinolc sensing could be conditioned upon ground survey e’criilcalion once access has been 
obtained. In other words, lo the extent an applicant is unable to obtain ground sur\'e\ data within the 
lime required by fd-iRC's Notice ofScliiedulc for I'invironmcnlal Re\ie\v because access has been denied, 
agencies must rci\- upon the appiicanrs use ofdata gathered through the tools that use rciootc sensing 
techniques w ithout disturbing the land owners. This could be data gathered by satellite phoiograph\ . 
sensors attached to ilxcd wing aircrall. hciicopter. aerial photography, previotis mapping t>ran area, o!- b> 
sUid) ing the area from accessible iocuilons on cither side otThc proposed riglu-(d-wa> . 

This concept is not foreign in the realm of natural and cultural resource studies. Remote sensing is 
relercnccd in l-I-iRC.”‘.s GukkUnes for Repordng on Cuhural Resources Invesli^alionsfor Pipelines 
and ilie 1987 Corps of Engineers Weihmd Delsneafion Manual establishes metiiodologics for 
idcniifying wetlands without Held visits by relying on other data, or combining ilcid delineated wetlands 
with-femoic sensed or other existing data for wetland ideniilieation. The manual ev en states that remote 
.sensing is one oiThe most useful sources available for idcniincation and dciincaiion oTwetlands. I'he 
lechnolog}' has only improved since 1987. 

li at the end ol the da\' a project does not mo\ c (brward. the rights of landowners seeking not be disturbed 
will ha\'e been honored. I fa project does go forward, on-lhc-ground suiwess can be conducted prior lo llie 
Stai'l ol construction. An> \'ariuiK'CS between remote .sensed and ground uxtihed data can be corrected and 
the mitigation adjusted accordingly. 


1 his .solution has a number ol c>b\ ious bcnellls: It gi\‘cs regulators inforniation ihcN' need to make 
informed decisions, keeps the pcrniiiling process on track, doesn't require any changes to the Clean Water 
Act. allows M-.RC to clfeclivel) luinil its lead agency mandate and docs not pul unwilling landowners and 
the pipeline compan>- in an adxersariaj position over the sensitive que.stion ofaceess to pri\atc propertv. 
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Wc understand \vh) the Corps and alTcclcd stale agencies might prefer to have ! 00% ground sur\ c\' data in 
hand bclbre acting on a 404 permit or 40 1 request. Meld conected (Jala provides a more exact boundary 
Ibr !'e\ lew and pi'ecise calculation ofimpacls. What is proposed here would requires the agencs' to make a 
peniiiuing decision based on ver\ but luu necessarily ixudecl data. ! io\ve\ or. this is again 

coiucmpialed in the 1987 Corps of lingineers IVeliancI Delinc^alion Manual which notes that 
subsequent Held surx c> ma>' he required to correct any variances. While the agene\' ma) prefer the former 
approach, if the melhodokig}' no longer yields a decision in a reasonable lime, it is inconsistent with the 
laierg\ Ooiic) Act and we bciiexe Congress should direct the agency to lake a different approach when 
neccssar\' to meet the designated schedule. This is wiiolly consistent with liie Corps' o^^n process oiiilincd 
in its 1987 manuai. 

As wc have discussed this approach to Corps and slate dciegaled permitting of interstate pipeline projects, 
set eral questions and concerns ha\ c been raised. I would like to address those concerns. 

•Some ha\ c questioned whether or not the "conditional approx al" approach works. Actuallx'. most I'CKC 
ccriificaics arc conditioned on one or more Ibiiow up actions being completed and \ erilled. so this Is 
nothing new- in the realm of pipeline permitting and the practice has been upheld by x’arious courts, 'I’his 
approach is ideal where not ail issues can be resolved within the lime frame ofthc permitting schedule. In 
addition, as noted prc\'iousi\', the Corps of l-ngineers aireadx conlcmplalcs this method and is using this 
remed)' on a current project, ’ilierefore. wc are simpK roquesiing this be applied consistently across all 
Corps districts and agencies administering .Section 401. 

Others have asked i! companies will use this authority to axoid doing ground surxeys altogether. The 
ansxvci- is denniteh "no". i-i:RC requires the Applicant to conduct ground surx ex s for a w ide varietx' of 
cn\ sronmental and euitura! resource Icalurcs. In addition, the Applicant must demonstrate that it has 
axoided and minimi/ed impacts to the ma.Nimum cxlcnl practical and that the pipeline has been routed and 
designed for safe construction and operation. J here is no adx'untagc to the company fi'om dclax ing this 
neccssarx surx ex work until the end ofthc process but before construction starts. The earlier in the 
process a compiiny gathers this data the belter information it has to make routing decisions xx hiic also 
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keeping on schedule- As noted earlier, having lo wail lo pciibrni suivcys until alter the pix)jeci eeriillcatc 
has been issued adds a \ car or more to the projccl schedule, 'fhe companv has c\ cr\' incenlh e to gaiher 
Ihis data as earh in the process as possible so that ii can demonstrate it has met the threshold ibr a\ oidancc 
and ininimi/.aiion. Where landowners allow permission the company will continue to collect all necessary 
information. 

'fhe other primary concern that has been raised is that it somehow collecting data through remote means 
\'io!ales the lundow ncr's rights. This concern is misplaced. I'hcrc arc no privacy rights that prevent over 
ilighis ofarcas or data being obtained from saicHile photography. This entire country has been 
photographed. espccialK since the ad\ cnl of aviation. .As a landowner, f can refuse permission to 
someone for cniei-ing m> pi-operl) but 1 has'c no ability or right to create a por.sonai "no n> “ zone in the air 
abov e m,v propertv or to keep people from looking at ni> propcrlv from a public i'oad. Kulcs may chattgc 
over lime and as companies we are required to follow those rules, but our proposal in no wav weakens 
privaev' rights and in fact, since this data is required bv the government for our applications, it aclualiv' 
helps proicci privacy rights. 

In siimmarv', Mr. Chairman, we believe the Icgisialion being discus.scd is a win/vvin for ail involved in the 
permitting process and we urge its adopiivin. 
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Mr. Whitfield. Thank you very much. 

Mr. Lloyd, you are recognized for 5 minutes for your opening 
statement. 


STATEMENT OF EDWARD LLOYD 

Mr. Lloyd. Thank you, Mr. Chairman and Ranking Member, and 
members of the committee. 

I take a different view than the last witness. Unfortunately, I 
don’t think the aerial surveys are going to solve the problem that 
we all want to solve. Scientists for the New Jersey Conservation 
Foundation have looked at 1,000 plant and animal species in New 
Jersey that would have to be surveyed under the Endangered Spe- 
cies Act and other rare and specified species. We found that less 
than 1 percent of those species can be identified with aerial sur- 
veys. 

So, the problem is that, if we begin to rely on aerial surveys, es- 
pecially in the prefiling process, we are going to have to go back 
and verify. To me, at the end of the day, it is going to delay the 
process, not expedite it. 

I think all of us want the best data we can have. The problem 
is that aerial surveys, by and large, are not going to get us the data 
that we need to do the proper analysis by the agency. Of the 1,000 
species we looked at, there were only 1 percent that actually could 
be identified by aerial surveys. So, it means we are going to have 
to go on the ground and ground-truth it. 

If we don’t do it upfront, it could lead to having to revisit it. If 
we go to verification, then we have to revisit those surveys, and we 
may have to change the pipeline route. It is not efficient for any 
of us. 

So, we would suggest that the aerial surveys are really not solv- 
ing a problem and, in fact, may create more delay and drain more 
resources from the agency. 

The other thing I wanted to mention is the impact on land- 
owners. In New Jersey we have already experienced the use of aer- 
ial surveys. We have had a number of complaints from landowners 
that they have been disturbing, especially in rural areas, livestock 
and the peaceful privacy of homeowners. So, aerial surveys can 
have unintended negative consequences for homeowners, and I 
think we have to be very careful about how quickly we want to au- 
thorize those aerial surveys in place of the ground surveys, which 
give us much better data and, in fact, I think the data that is need- 
ed for the agency. 

Finally, I just want to mention what we have seen, as this com- 
mittee has heard this morning, a proliferation of pipeline proposals. 
There are now 80 pending proposals before FERC. We would highly 
recommend that FERC begin to look at these, instead of as indi- 
vidual pipelines, look at these on a regional basis. 

I think a programmatic environmental impact statement is one 
way to address that, where, again, it would save agency resources 
if we look at these pipelines together on a programmatic basis. 
Then, there may be additional individual pipeline analyses we need 
to do, but the programmatic EIS would enhance our decision- 
making process, would enhance FERC’s ability to make these anal- 
yses, and it would save resources for the companies and for FERC. 
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Thank you, Mr. Chairman. 

[The prepared statement of Mr. Lloyd follows:] 
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Siiniman' 

Section 7 oFthe Natural Gas Act requires that a natural gas company seek approval from 
r'HRC ill the form of a ■■certificate of public convenience and necessity" before constructing or 
extending facilities for transporting or selling natural gas. 15 U.S.C. § 717f(2012). FKRC's 
current approval process, however, has failed to adcqualciy assess whether additional pipelines 
arc required by public necessity. Despite the recent proliferation in pipeline proposals, FERC 
continues to evaluate these pipelines individually rather than e.xamine them systematically or 
regionally to determine whether and how much new infrastructure is needed. Instead, FFiRC 
should embark on a regional or programmatic examination of the need and advisability of all of 
these prtiposals. A programmatic environmental impact statement (PHIS) is one method that 
1'1-iRC should consider to examine these propo.sals on a more systematic basis. 

H.R. 3021, the AIR Survey .Act of 2015. only encourages further deficient review by 
facilitating the approval of these pipelines ithout proper assessment of the environmental costs. 
The certificate application process requires the completion of a detailed environmental report 
that must include analysis of the project's impact on. among other resources, plant and animal 
species and wetlands. Yet of the 1001 special concern, threatened and endangered plant and 
animal species found in New .lerscy. only 8, or 0.8%, can even be identified through the use of 
aerial surveys. Similarly, aerial surveys arc insufficient in identifying wetlands along proposed 
pipelines. The bill, therefore, allows for cerlifiealion on the basis of a survey technique that is 
unable to catalog much of the data required for an elTectivc review. This can have significant 
concerns for the properly rights of affected homeowners. If FRRC does not require verification 
of aerial data, then private companies will be able to c.xcrcise eminent domain indiscriminately. 
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The ability to expropriate rights-of-way should come only after proper analysis merits project 
construction. 

1. Introduction 

New Jersey Conservation I'oundalion is a statewide land conservation organization 
founded in 1 960 that lias preserved over 1 30,000 acres of land throughout the stale. Stony 
Brook-iVlillstonc Watershed .Association, founded in 1949, is a non-profit organization that 
works to protect New Jersey's water and environment through conservation, advocacy, science, 
and education. 

The increase in hydraulic fracturing and other tcchnologic.s has led. over the past few 
years, to a proliferation of applications at l-'TRC to build new pipelines. In 2014 it wa.s reported 
that since 2006 l-'ERC had approved 45 1 out of 803 applicalion.s for pipelines and related 
infi-astriiclure projects. 1 lowevcr, this is not to say that FERC had rejected nearly half of all 
applications, instead, of the 258 projects that had been denied or withdrawn. FERC could not 
provide further details regarding the number of projects that had been denied; one report found 
no denials of pipeline applications and only one denial of an application for a natural gas .storage 
site. Peter Moskowilz, With ilw Boom in OH anil Gas, Bipeline.i J'rolifera/e in the U.S., Yai.i-: 
Env' tSOO (Oct. 6. 2014). http://e360.yale.ediCI'ealure,Avilh_lhc boom_in_oil_and_gas 
pipelines proliferate _in the _u.s/28 1 1/; Pipeline Raining ami Suing Issues, Pii’iti.iNi: Sait i y 
Tri;ST. http:,//p.strust.org/docs/PS'l'_Brienng_Papcr_09_l.pdf. Despite the increase in 
applications, there is no indication that FHRC’s decision-making process has become overly 
burdened or delayed: recent congressional debates on this issue revealed that 92% of natural gas 
pipeline application.s arc decided within twelve months. Pete Kasperow icz. Hoii.se Poles 252-165 
H) Speed up Natural Gas Pipeline .Approvals, Hll.l, (Nov. 21, 2013), 
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http://thchill.com/policy/cnergY-environmcm7191065-liouse-votcs-lo-specd-up-natural-gas- 
pipeline-approvals. Furllicrmorc, as of December 29. 2015, more than 80 applications for major 
pipeline projects were pending with FCRC. See Major Pipeline Projects Pending (Onshore), 
I'F.RC (Dec. 29, 2015). http:/7wvv\v.fcrc,gov/induslrics/gas,'‘indii,s-act/pipenncs/pendiiig- 
projects.asp. Iflhcse pipeline applications are approved, they will have a significant impact on 
the environmental resources ol'lhc region, on landowners whose property will be impacted by 
project review and construction, and may rc.sult in wasted expenditures on redundant and 
unnecessary pipelines. 

■fhe AIR Survey .Act of 201 5 only exacerbates this problem by facilitating the approval of 
these pipelines without adequate review ofthc environmental impacts. Section 7 of the Natural 
Gas Act requires that natural gas companies obtain from I'HRC a ■■certificate of public 
convenience and necessity" prior to starling the construction or extension of any natural gas 
transportation project. 1 5 U.S.C. § 717f (2012). 'flic application process for this certificate 
requires the completion ofa detailed environmental report that includes thirteen resource reports 
assessing the proposed projeefs impacts. 1 8 C.I'.R. § .180.12 (2016). Resource Report 2, rot- 
example, requires detailed idcnlificalion of wetlands, as well as proposed mitigation measures to 
reduce adverse effects on surface water, wetlands, and groundwater quality. Id. Resource Report 
3 requires a description ol fish, wildlife, and vegetation in the vicinity ofthe proposed project, as 
well as the expected impacts on these resources and potential impacts on biodiversity, hi. Both of 
these reports, by virtue ol the information that needs to be collected, require extensive ground 
survey data from the proposed route of a project. 'I'he proposed bill, however, would allo\\' for 
data collected by aerial survey to "be accepted in lieu of, and given equal weight to, ground 
survey data for the purposes ol' completing cither a prefiling process or formal application for a 
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certificate ofpublic convenience and necessity, H.R. 3021, ! 14th Cong. (20 1 5). The bill, 
therefore, allows for the approval of projects with significant environmental impact with a survey 
technique that is unable to catalog much of the required data for an effective review. This has a 
significant impact on both the privacy and properly rights of alTecied homeowners. The 
collection oftlic aerial survey data requires extensive low-flying aircraft operations, which can 
startle livestock in rural farming communities and prevent homeowners from peaceably enjoying 
their land. The collected aerial data, which again is insiifTicicnl in properly identifying resource 
impacts, enables pipeline companies to excrci.se eminent domain after a cerliflcaie is granted. 

The ability to expropriate rights-of-way should come only after proper analysis merits project 
construction. 


II. Current FEUC Protocols: Public Ncccs.sitv' and Convenience 

FKRC has failed to properly assess these pipeline propo.sals under its current mandate; 
therefore, llic AIR Survey Act is entirely inappropriate, as if would only further weaken FGRC's 
Etnaiysis ofihc.se projects. 

Section 7 of the Natural (}as Act rcqifircs that a natural gas company seek approval from 
FF.RC in the form oi a "ccrtincate ol' public convenience and necessity" before constructing or 
extending lacilities for transporting or .selling natural gas. 15 U.S.C. § 7l7f(2()12). Under thi.s 
.section. FFRC .shall approve applications if it is found that the applicant is willing and able to 
conform with FFRC regulations and that the action "is or will be required by the present or 
future public convenience and necessity.” M. 
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A. I’ublic Ncccssitj' and Convenience 

FBRC's current approval process has failed to adequately assess whether pipeline 
proposals arc in feet motivated by public necessity. The Northeast is already a net exporter of 
natural gas and the United Slates is e.stirnated to be a net exporter of natural gas by 2017. 
Stephanie Ritenbaugh, Marcellm h> Become a Nel Exporter of Natural Gas This Yean 
PiTTSisi.'RGii Posi-GAZiri rr;-. PovvprSourci-: (Sept. 1. 2015), http://po\versoiirce.post- 
gazctte.com/powersoiircc/companies/201 5/09/0 l/Marcelius-Sha!e-to-bccome-a-nct-expoiler-of- 
nalura1-gas-lhis-year/slorics/2()!509()100I3. When a particular region is a net exporter of natural 
gas. it undermines FHRC's determination that additional pipelines for importing gas into the 
region are required by ■•public necessity." Some municipal governments have expressed this 
concern to FFRC, noting the concents that municipalities bearing all the costs of new pipeline 
projects, in the form of environmental degradation, will not receive any local benefits in return, 
See. e.g., County of Mercer, New Jersey, Resoluiion No. 2014-591 (Nov. 1,3, 2014), Appendix ! 
(■■[TJhc County Executive and the Mercer County Board of Chosen I'recholders are concerned 
that [the PennFasi] pipeline will be used to export natural gas from terminals in South Jersey, 
Delaware, Maryland and Virginia overseas for profit that does not have any benefit to the 
residents of Mercer County.''). 

Instead, FERC merely reviews whether a proposed pipeline has •'contracts" for the 
purchase ofgas when these •■contracts" in some instances involve scH'-dcaling with the corporate 
enlitie.s that are building the pipelines. In other instances, these 'feomracts" may replace gas 
purchases in other gas lines and leave those sunk costs unrccovcred. 
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B. Programmatic Environmental Impact Statement 

Despite the proliferation of pipeline proposals, FliRC continues to evaluate these 
pipelines individualh' rather than examine them systematically or regionally to determine 
whether and how much new infrastructure is needed. Instead of review ing these proposals 


individually. Mi RC should embark on a regional or programmatic examination of the need and 

advisability of all of these propo.sals. A programmatic environmental impact statement (PEIS) is 

one method that FERC should consider to examine these proposals on a more systematic basis. 

Examining the impacts of a number of pipelines in one region is more efUciem, would 

preserve governmental resources, and avoids duplicative work. Council of Environmental 

Quality regulations governing an EIS provide that: 

Whenever a broad environmental impact statement has been prepared (such as a 
program or policy statement) and a subsequent statement or environmental 
assessment is then prepared on an action included within the entire program or 
policy (.such as a site specific action) the subsequent statement or environmental 
assessment need only summarize the issues discussed in the broader statement 
and , . . shall concentrate on the issues specific to the subsequent action. 

40C.E.R. § 1502.20(2016). 

Members of Congrcs.s, state legislators, municipalitic.s. and NGOs have all rcque.sted that 
I'lsRC undertake a PE.IS or regional analyses ol multiple pipelines. For exanrplc, on September 


1 8, 20 1 5, Representative Leonard Lance (Dist. 7 NJ) wrote a letter requesting that FERC 


conduct a PEIS to consider the existing pipelines and other pipeline propo.sals within the same 


region in order to "accurately and coniprchcnsivei\’ establish the need for and impacts of the 
I PennEast] proposal." Lei/erfroiii l.eonard Lance lo I'liRC (Sept, 1 8, 20 1 5). Appendix 2. On 
.kmc 19, 2015, Rcprc.scnlative Bonnie Watson Coleman (Dist. 12 NJ) wrote to FERC expressing 
her opposition to the PennEast pipeline. She cited concern for the valuable resources that the 
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pipeline would affect, noting that the piecemeal consideration oFproposals may result in 
pipelines that arc '‘duplicative, poorly sited, or built with c,\ccssivc or inadequate capacity.” 
Letter from Bonnie Watson Coleman to FERC (June 19, 2015). Appendix 3, On August 24, 

2015, Senator Tim Kaine of Virginia wrote to THRC with concerns regarding the Atlantic Coa.st 
Pipeline (ACP). such as environmental impacts, lack of local community benefit, and cumulative 
impacts. Letter from Tim Kaine to FERC (Aug. 24, 2015). .Appendix 4. 

N.J. State Senator Chri.stophcr Bateman, N.J. .Assemblyman .lack Ciattarelli, and N.J. 
Assemblywoman Donna Simon also wrote to TliRC requesting that it conduct a PHIS. Letter 
from Christopher Bateman to FERC (Oct. 6. 2015), .Appendix 5. 'fhe letter emphasizes the 
historicalh significant and pristine nature of the agrictilliiral area that the Pcnnliast pipeline 
would intersect. Id. i lolland Township. 1 lunterdon County. New Jersey called for a "thorough 
analysis of all proposed plans for the additional pipelines crossing fiastern Pennsylvania and 
New Jersey . . . and ... a complete analysis of development of a mechanism to consolidate 
pipelines into utility corridors so as to minimi/c the number of separate, [discretol pipelines.” 
Township of Holland. Resohilion (Oct. 27. 2014). Appcndi.x 6, Kingwood Township. Hunterdon 
County, New Jersey calls for comsideration of Pcnnliasl "and other pipelines propo.scd or being 
constructed in the Delaware Basin as part of one network requiring a full environmental impact 
statement, and not in a segmented fashion.” Township of Kingwood, Resolution No. 2014-98 
(Oct. 29, 20 1 4). Appendix 7. Mercer County, New Jersey, urged FTRC "to give due and careful 
consideration to the overall cumulative impact of building a completely new pipeline through the 
County's significant environmental resources.'' Mercer County also cited a concern that the gas 
transported through this pipeline would be exported overseas, thereby depriving Mercer County 
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of any benefits from the profits. Coiinly of Mercer, New Jersey. Resoliilion 20 1 4-59 1 (Nov. 13. 
2014). Appcndi.x 1 . 

Natural Resources Defense Council ("NROC'’) recommends that HiRC adopt a regional 
PHIS for natural gas pipelines, because ‘'[nlatural gas transmission covers broad geographic 
areas, crosses political boundaries, impacts numerous ecosystems, and locks in projects for 
generations." NRD(\ CoiunieiU Lelter on Atlantic Coast Pipeline Scojting (.Apr, 28. 201 .f). 
Appendix 8. 

I'hcsc legislators, public officials, and others recogni7e the importance of looking at the 
region for cumulative impacts. This is a concern that the PlilS is well suited to address. The 
CbQ proposal on Rffcctivc Use of Programmatic Nl-l’A Reviews is particularly suited in 
situations w herein ‘'several energy development programs proposed in a region of the country 
arc similar actions if they have similar proposed methods of implementation and best practice 
mitigation measures that can be analyzed in the same document." 79 Fed. Reg. .‘50,578. 50,583 
(Aug. 25. 2014), As the Northeast is a net exporter of natural gas, multiple proposals for new 
intrastructurc calls for a programmatic review, at the very lea.st, of the cumulative impacts. 


111. AIR Survey Act of 2015 

ll.R, 3021. the .AIR Survey Act of 20 15. would amend section 7 of the Natural Gas Act 
by adding a new subsection that would require FIcRC to accept data collected by aerial survey 
instead of. and give such data equal weight to, ground survey data. FFRC would be required to 
accept this data during the profiling process and as part of an application for a I'ederal 
authorization or lor a certificate of public convenience and necessity. .As will be demonstrated 
below, aerial survey s are an inadequate .substitute for ground survey data. 
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A. Aerial Survey Data Is Not an Adequate Substitute for Ground Survey Data 

Data from aerial surveying is inadequate to fulfill the reporting requirements of the f'ERC 
process. The I'ERC process requires submission of an cnvironmcntiil report for certain natural 
gas projects, including the construction of facilities for transportation ol' natural gas and major 
pipeline construction projects using righls-of-way in which there is no existing natural gas 
pipeline. 18 C.F.R. § .380.12 (2016). The environmental reports include thirteen resource reports 
that require detailed information regarding the proposed project's impact.s. Id. However, aerial 
surveying is inadequate to identify many oflhe natural and cultural features of an area that must 
be included in these reports. 

For example, one of the thirteen resource reports focuses on the project's impacts on fish, 
wildlife, and vegetation. This report mu,st include, among other things, descriptions of habitats, 
vegetation, and species that may be alTcclcd by the proposed action. It must also identify all .state 
and federally listed or proposed special concern, threatened or endangered species and critical 
habitat that potentially occur in the vieinity of the project. 18 C.I'.R. § .380.12(e). However, aerial 
surveys are inadequate to detect the overwhelming majority of endangered and threatened 
species and critical habitats that may be impacted by the propo.scd pipelines, In fact, out of the 1 5 
federally listed species that are present in New Jersey, only I can be identified via aerial surveys. 
Table I : /■'ederally l.isled Specie.i in New Jersey, Aniiolaled by Dr. Fimilc DeVito, Appendix 9. 
Those numbers are even more staggering when reviewing stale listed species. For example, of 
the 814 species ofplanls listed as endangered orofconccrn in New Jersey, only one may be 
detected b) aerial survey and only under optimal conditions. Table I ; lis! of Endangered Flam 
Specie.^ and Flam Species of Concern in New Jersey. .Annotated by Dr. Emile DeVito. .Appendix 
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1 0 (noting that the Dwarf Mistletoe is the only plant that can be reliably detected via aerial 
stirvc) because it lives as a parasite high in tree branches). 

.Additionally, unless there are no wetlands within an area in which a construction project 
will take place, applicants arc required to prepare a report that identifies and describes wetlands 
that will be crossed. 1 8 C.f.R. § 380.12(d)(1) (2016). The report niu.st also include a detailed 
discussion ofmitigation measures to reduce adverse cfl'eets on wetlands from the proposed 
construction project, hi § 380. 12(d)(8)(20l6). Identifying an area as a wetland requires an 
analysis of the area's soil to determine il'il is hydric. Since a soil analysis requires studying soil- 
composition to determine if it is hydric. aerial surv'cys arc inadequate for this task. Consequently, 
aerial survey s are insufficient to determine whether or not wetlands arc present in the areas that 
will be impacted by pipeline projects. 

1 . DilTiciillie s of Delectii m Endangered a nd ’ I'hreaiened Species 

Scientists at the New .lersey Conservation I'ouiidation have found that the vast majority 
of vulnerable species arc difllculi to detect by observers on the ground, because ofone or more 
of the following factors: 

• They arc cryptic via camounage (hidden in plain sight), hidden out of sight (beneath or 
w ilhin soil, vegetation, water, or other substrates), or their nocturnal habits, limited 
seasonal or daily activity cycles, lack of vocalization, or small size make them very 
dimcult to observe. 

• riiey arc impossible to distinguish from common species without detailed observation, 
magnification (especially plants and insects), recording and analysis of calls, and even 
molecular studies. 


11 



72 


• Their population density is low even when populations arc healthy, so that the frequency 
of encounter is incredibly low and their habitats need to he sampled from within the 
confines of the habitat with recording devices, cameras, drift lenccs and other traps of 
infinile variety, or sufficient person hours on the ground at the appropriate time ol day or 
year, and with the appropriate weather to make detection possible, 

• They arc dependent upon critical microhabitats that cannot be delected unless ground- 
based surveys arc conducted. Such microhabilats include hibernation sites, ctivcs, rock 
faces, tree cavities, lirilcs and pools, vernal ponds for breeding, unique soil types, unique 
microclimates, and otlicr attributes which can be totally hidden from aerial view by tree 


cover, shadows, snow. etc. 

• They (mostly insects) occur only in association w ith a particular plant species, which 


it.self is difficult to observe and/or identify. 


ruble 1: Stiinmarv of Aerial Survey Utility for New .Icrsev’s Rare Si)ecic.s 


Species Group 

U of Species for 
which AERIAL 
Sl'RV'EYS might 
be HELPEUL 

# of Species for 
which AI^RIAL 
SURVEYS provide 
NO 

INFORMATION 

Federally Threatened and Lndangered Plant 
and Animal Species in New .Icrscy 

1 ofl.i: 7% 

Hof 15: 94% 

Slate of N,l Threatened/F.ndangered Animal 
Species 

2 or()7: 3% 

65 or67: 97% 

Stale of NJ Special Concern .Vnimal Species 
(RARF) 

4 of 105: 4% 

101 on05: 96% 

State of N.I Special Concern/F.ndangercd 

Plant Species 

1 of 8 14: 0.1% 

813 of 8 14: 99.9% 

1 otal iiiinibcr of rare .species in N.I = 1001 

8on001:0.8% 

993 of 1001: 
99.2% 


Note: fable prepared by Dr. fimile DeVito, New .(erscy Con.servalion Foundation. 
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(iiven the difficulty of confirming habitat suitability and detecting the presence ol rare 
species, even through the use of many person-hours of ground survey work aided by 
sophisticated equipment, the concept of accomplishing these ta.sks via aerial survey, in order to 
rule out both the existence of potential habitat and the presence of rare species in those habitats 
has absolutely no scientific merit. A review of two examples of current species detection survey 
protocols demonstrates these delleiencic,s. 

Bog Turtle 

I he U.S. Fish and Wildlife Service Guidelines for Bog Turtle Surveys clearly 
demonstrate the shortfalls ofrelying on aerial survey data to assess a project's potential impacts 
on endangered or threatened species. The bog turtle is a species of turtle that is listed at the 
federal level as threatened and in several states as endangered, primarily due to threats from 
habitat loss. See Bog Turtle Fact Sheet. N.Y. Di:i>' l oi liNV 1 1 ,. I’itoriiCl lox, 
http:/7www.dcc. ny.gov/animals, ''7 1 64. htnil (la.st visited ,lan, 31. 2016); NiiW JliRSliY BOG TUR l l.i; 
Pro,ii:ct, N,.I, Division op I'-'isii and Wii.di ii-i;, http:;7www.nj.gov/dep/fgw/bogturt.htm (last 
visited Jan. 31. 2016). The survey guidelines were designed to "maximize the potential for 
detection of hog turtles at previously iindociimented sites at a minimum acceptable level of 
elTori," Gitiileline.s for Bog Turtle Survey.s. Annotated by Dr. Finile DeVito. Appendix 1 i . The 
guidelines proceed in two phases of analysis in order to first identify potential habitats and then 
to delect presence of the bog turtle. Phase ! detection ol'"potentiar' turtle habitat requires an 
a.ssessment of soil type, hydrology, and vegetation, factors that cannot be distinguished from the 
air. Id. It aerial survey data was used at phase 1, it would be the same is "skipping" phase 1 and 
proceeding to the co.stly pha.se 2 analysis in every site, since no conclusions regarding potential 
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habitat are possible based on aerial data and iherelbrc no potential sites could be excluded from 


the phase 2 analysis. Id. Pha.sc 2 survey,s. which attempt to detect the presence ofbog turtles, arc 
.so intensive and ground specific that no comparison can be made regarding the usefulness of 


aerial survey data. Id. 


SM'ainp Pink 

The swamp pink is a federally listed threatened plant .species. Guidelines for Swamp Pink 
Surreys. Annotated hy Dr. fimile DeVito, Appendix 12, The U.S. I'ish and Wildlife Service 
published a request for a comprehensive search for swamp pink throughout New .Icrscy, which 
contains the majority of the remaining swamp pink populations. Id. The request included a 
detailed protocol for tlie detection olThis plant. 'I’he swamp pink is generally characterized by its 
bright pink fiower cluster, however only ten to filfccn percent ol'thc plants in a llowcr 
population fiower each season. Id. Ifxccssive deer brow.se over the last thirty years and a general 
reduction in population size means that many populations ofswamp pink have so few plants that 
one cannot expect to sec flowers in every year. Id. Without the signature flowers, observers can 
only identify the swamp pink based on its ■■smooth, evergreen, lance-sliaped leaves .... which 
lie almost fiat on the ground." Id. This has made detection oflhc species difficult for ground- 
based observers; so difficult, in fact, that the survey protocol requires ground-observers to survey 
the entire project impact area rather than a random transect. '■An aerial survey is nothing more 
than a random transect that is far inferior to a random ground transect in its abilit}' to detect 
swamp pink, . . . Thus, aerial survey cannot possibly be considered adequate to meet the [U.S. 
fish and Wildlife Service] protocol for swamp pink." Id. 
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2. Wetland Dclincalion and Ilvdric Soil Analysis 

i lydric Soil is defined as a soil that formed under conditions of saturation. Hooding, or 
ponding long enough during the growing season to develop anaerobic conditions in the upper 
pan. See Li.S. Dhp' rof AGRicifi/riati-:, f'li-a.DlNDiCAtoRsoi- IIydric Soils in nil-: UNnid) 

S I'.Ail'S (2010), http://\v\vw.nrcs.usda.gov/Internct;TSl-;ji)OCU.MliNTS/nrcsl42p2_0,s0723,pdr. 
riic field indicators, w hicli were devised by scicnti.sts at the National Research Conservation 
Center (NRCC). are formed b\ the accumulation or loss of iron, manganese, sulfur and carbon 
compounds in saturated and anaerobic environments. Studying soil composition to identify 
whether or not the indicators arc present in soil is helpful in determining whether or not soil is 
hydric in delineating wetland boundaries, hi. 

While aerial surveys might be useful in documenting a site to determine how different 
landscape features contribute to the saturation of an environment, they arc inadequate to 
determine if field indicators are present w ithin soil to dclcrminc if it is hydric. The procedures 
recommended by NRCC for idenlifying field indicators require digging beneath the surface of 
the soil and assessing its coloration, composition, and teslurc to determine if it is hydric. hi. 
Aerial surveys are no substitute for this idenliilealion procc.ss. While the field indicators 
recommcnclcd by NRCC are not the onl_v method for delermining a .soil's hydric status, on-site 
sampling of the soil is required to make a classification. Without determining ifthe soil in a 
given area is hydric. wetland boundaries cannot be properly delineated. 

Since aerial survey data is insufficient to even determine whether an area may be a 
vcctland or a potential habitat for an endangered species, reliance on this data to approve a permit 
will only result in duplicative surveying when the ground surveys arc ultimalciy conducted to 
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gather the data that is actually needed to determine whether these iinportant environmental 
resources may be impacted. 

IJ. Aerial Surc eys Infringe Upon the Privacy and Property Rights of Homeowners. 

In addition to its scientific inadequacies, aerial surveying also raises significant privacy 
and property rights concerns for homeowners along proposed pipeline routes. Aerial survey s — 
w hether conducted with airplanes, helicopters, or drones — impose serious burdens on farming 
communities along proposed pipeline routes. The proposed PciinP.ast Pipeline, for example, is 
expected to go through several rural counties in Pennsylvania and New Jersey. And despite the 
i'act that aerial surveys carry no weight under current law in certificate application approval, the 
PennEasl Pipciino Company has conducted significant aerial survey operations along the 
proposed pipeline route. In respon.se, affected municipalities and private landowners have 
already raised concerns about the impact of repeated, low-llying aircralt. In a letter to the 
PennRast Pipeline Company, Delaware I'ownship in I luntcrdon County. N„l. asked that the 
company provide advance notice of siicli overhead lliglits; "This is a rural, farming community. 
Overhead planes and helicopters alarm residents. I'hcy terrify livestock, especially horses," 
I.etler from DeUnvare Township Coiiimillee lo PennEasl Pipeline Company (Nov. 28. 2015), 
Appcndi.x 13, Local conservation groups have made similar points: "The intensity ofa horse's 
reaction vviien spooked makes the animal unpretlictabic and places it, and any' humans around it. 
in grave danger. I lorscs and farm animals arc ubiquitous in I luntcrdon County and along the 
proposed route of the pipeline, l.anciovvncrs have expressed , . . that tlicy feel they cannot leave 
their farms and animals because ol'lhe anticipated danger," Teller from Ciiizens Ayainsi the 
Pipeline lo Himierdon Cotinly Freeholders (Nov, 23. 2015). Appendix 14. frequent low-flying 
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sui'vc}' operations have alreadv' alTected homeowners' peaceful cnjosmciit of their properties. 

One homeowner rcporlcd a helicopter hovering over her home that upset her children. I he 
l-cdcral Aviation Administration confirmed that the helicopter was operating "on behalfof the 
PennHasl Pipeline I’rojcct for the purpose ofacrial survey along the proposed pipeline route." 
Letter from FAA to Jacqueline Evans Jan. 14, 2016), Appcndi.x 15. Ailhough. a PennEasl 
representative denied this when called by the homeowner, I’horie Conversation between 
Jacqueline Evans ami Jeff Engkmci (ian. 4, 2016), .Appendix 16. Such harassment and loss of 
privac) would only proliferate with the passage of the AIR Survey Act of 201 5. 

C. Eminent Domain Concerns 

Section 7 ofthe Natural Cias Act confers upon the holder of a certificate of piiblie 
convenience and necessilv the right to exercise eminent domain where it cannot acquire through 
agreement necessary rights-of-way for pipeline construction. 15 IJ.S.C. § 71 7r(h) (2012), Given 
that I'iiRC has failed to exercise appropriate discretion when approving applications for 
certificates ofpublic convenience and necessity for pipcline.s, the propo.scd bill raises significant 
property rights concerns. Pipeline companies could — upon receiving the certificate — expropriate 
private property and rights-of-w ay on the basis of intrusive, yet incredibly insurficient, aerial 
surveys. 

While the proposed bill does include a provision allowing for verification of aerial survey 
data through ground surves’ data, this provision fails to protect homeowners' property rights. The 
provision provides that "[a|n agency accepting aerial survey data . . . ma\' require, as a condition 
ofapproval of an application . . , that such aerial survey data be verified through the use of 
ground survey data before the construction or extension of a facility that is the subject of such 
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application." H.R. 3021. 1 14lh Cong. (2015). Practically speaking, the proposed bill, even with 
this provision, will have one of two unsatisfaelory results. If I'GRC docs not require such 
vcrillcalion, then private companies will be able to exercise eminent domain indiscriminately, If 
FRRC does require verillcation. then ultimately meaningless aerial surveys will force the 
commission to wa.stc i'csources reviewing sucli data, while unnecessarily invading the peace and 
privacy of homeowmers and harming our rurai farming communities, further, if the verillcation 
dcmonstralcs that the approved route is inappropriate, then miilliplc properties will have already 
been burdened with permanent casements, 'flic bill does not address this situation w'here 
verijlcation proves that the use of eminent domain was unwarranted. 


in conclusion f thank the staff and experts of the New Jersey Conservation F’oundalion 
and the Stony Brook Millstone Watershed A.ssociation for their contributions to the preparation 
ol this ieslimony. Credit goes to Dr. fmilc DeVito. Dr. Mark Gallagher, Sharon Wander. Wade 
Wander, i om Gilbert. Alix Bacon, Alison Mitchell, and Michael Ihsauro, fsq.. ( also thank 
Aaron Kleinbaum, Hsq. and Jennifer Danis, fsq. of the i-a.stern fnvironmcntal l.aw Center, and 
the legal interns at the Columbia Fnvironmental faw Clinic Isa Julson. Archan Jay Hazra, and 
Christian Benanie for their contributions to the ieslimony. 1 nonetheless take full responsibility 
for the contents ofihis testimony. 
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[Additional information submitted by Mr. Lloyd has been re- 
tained in committee files and also is available at http:! / 
docs.house.gov ! meetings ! IF / IF03 / 20160202 / 104387 / HHRG-114- 
IF03-Wstate-LloydE-20160202-SD088.pdf.] 
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Mr. Whitfield. Thank you. 

Mr. Bottiggi, you are recognized for 5 minutes. 

STATEMENT OF BILL BOTTIGGI 

Mr. Bottiggi. Chairman Whitfield, Ranking Member Rush, and 
members of the committee, thank you for inviting me to speak at 
today’s hearing. I also wish to extend a particular thanks to Con- 
gressman Kennedy for his work bringing attention to the problems 
with the forward-capacity market in New England and for inviting 
me to speak today. 

I am Bill Bottiggi, the General Manager of the Braintree Electric 
Light Department. Braintree Electric is a nonprofit municipal util- 
ity owned by the residents of Braintree, Massachusetts. Our service 
territory is limited to just the town of Braintree, and we have been 
providing highly reliable electric service at the lowest reasonable 
rates since 1892 to the residents and businesses in Braintree. 

Braintree Electric belongs to the Northeast Public Power Asso- 
ciation, NEPPA, which represents municipal utilities in six New 
England States. I am testifying on behalf of NEPPA, but my views 
today are my own. 

Braintree Electric also belongs to the American Public Power As- 
sociation, which I am on the board of directors. These remarks are 
also a top priority of the American Public Power Association and 
the 48 million customers that they serve. 

My remarks today will be focused on the forward-capacity mar- 
ket and the Fair Rates Act, H.R. 2984. Deregulation. In the 1990s 
in New England, in Massachusetts, deregulation of electric utility 
markets occurred, transitioning the historically vertically inte- 
grated utility markets, the utilities, to a centralized competitive 
market for wholesale power. The belief was that forcing investor- 
owned utilities to sell their generation assets would result in the 
private development of new high-efficient generation in a competi- 
tive market, driving down the cost of electricity. 

Thousands of megawatts of generation, all natural gas, was built 
in the early 2000s. Surprisingly, though, the existing generation 
which was purchased from the investor-owned utilities did not re- 
tire as expected, and that created a large surplus of generation in 
New England. 

The primary revenue stream at the time — this was before the 
forward-capacity markets started — was payments for the electricity 
that the generators produced. With a surplus of generating capac- 
ity, some plants were not running frequently enough to provide 
their owners with the revenue they needed to cover their fixed 
costs. As a result, there were several bankruptcies. A lot of the new 
plants declared bankruptcy because they had the high debt service 
to cover, and they weren’t getting the revenue they needed to cover 
that. 

So, ISO New England recognized the markets were not working 
and implemented the forward-capacity market, starting in 2007, 
with FERC approval. Unlike the energy market, where power 
plants bid their marginal cost into ISO New England, and the ISO 
called them the cheapest units to run first, these markets provided 
capacity payments to the generators in exchange for having a phys- 
ical resource available to run, for just being there. 
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Capacity prices were set, and are still set today, based on the 
need for new generation. With a surplus of generation capacity, 
prices stayed low, capacity prices stayed low from the first auction 
held in 2007 through the seventh auction held in 2013. It is a for- 
ward auction, so that seventh auction is taking place starting in 
June of 2016 for 1 year. 

Meanwhile, municipal utilities — Braintree Electric is one of 
them — were carved out from deregulation in the 1990s, and we 
were allowed to self-supply our own generation. We were left 
vertically integrated. We didn’t have to sell our power plants. We 
were allowed to provide our own capacity to our own customers. 

Self-supply allowed municipal utilities to build generation. That 
way, we could cover our own capacity needs. Braintree Electric 
built 115 megawatts of quick-start, gas-fired oil backup generation 
in 2009 under this self-supply provision, giving us price certainty 
for our capacity for a long time in the future. 

This provided us and other municipal utilities with our ability to 
cover our own capacity cost. So, we weren’t dependent on the for- 
ward-capacity auction, which creates a lot of variability in capacity 
cost, as you have seen in my written testimony. 

Unfortunately, as our needs for capacity have grown, in the fu- 
ture, currently, we are unable to self-supply from capacity. In 2013, 
ISO New England petitioned the FERC, who removed the right for 
municipal utilities like Braintree Electric to provide their own ca- 
pacity, their own self-supply. They thought we exerted too much 
buyer-side market power. 

So, where are we today? In 2014, the eighth forward-capacity 
auction was held, and that was the first auction where new genera- 
tion was needed. That big surplus that was created at the start of 
deregulation was gone. Part of that was Vermont Yankee, Brayton 
Point, Norwalk Harbor, and many other older plants finally were 
retiring for reliability reasons and environmental reasons. 

These retirements in that one auction cycle totally 4300 
megawatts of electricity, and only 1500 megawatts of new genera- 
tion cleared that auction. So, that created an imbalance, driving up 
the cost-to-capacity payments to an administrated cap by ISO New 
England to $15 a kilowatt month. As a reference, previous to that, 
it was $3 a kilowatt month. So, prices jumped in one auction five- 
fold, from $3 to $15, which is what Congressman Kennedy ref- 
erenced has happened in that auction, Forward-Capacity Auction 
No. 8. 

Some believe the closure of Brayton Point manipulated the mar- 
ket, causing the shortage of capacity, driving up capacity payments 
for all generation, including the fleet of plants, in addition to 
Brayton Point, that was also owned by that same company. 

All told, capacity starting in 2018 will cost New England con- 
sumers $4 billion a year, up from $1 billion a year in 2016. So, 
from 2016 to 2018, prices are quadrupling. That translates into $21 
a month on the average residential electric bill, just for the capac- 
ity portion, not all the other components that have gone up as well. 

This dramatic increase demonstrates how dysfunctional the mar- 
ket is and should have presented an opportunity for the FERC to 
investigate the last-minute closure of Brayton Point. As we have 
been discussing earlier today, due to FERC’s vacancy, the one Com- 
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missioner vacancy, they were unable to investigate because they 
had that two-two tie in the vote, and it was ordered a rule of law 
and the rate was enacted. 

So, the Fair Rates Act is an important piece of legislation be- 
cause it would make the same administrative review procedures 
currently approved by the Commission applicable to rates that just 
take effect by law, by operation of law. Many of us would like to 
see an investigation into what happened in the eighth forward-ca- 
pacity auction, and those in public power would like to see the ca- 
pacity markets fundamentally reformed, including our right to self- 
supply, so we could provide our own generation to our own cus- 
tomers. 

However, this, while it is a narrow step, is a critical first step. 
This bill will ensure that, if the FERC is deadlocked again in the 
future over questionable rates, the problem does not reoccur in 
New England or other regions. With this Act, ratepayers will now 
have an avenue to challenge unfair rates. 

In conclusion, I want to thank Congressman Kennedy for intro- 
ducing the bill and the committee for holding this hearing on what 
can be a confusing topic, a confusing subject, on behalf of Braintree 
Electric, NEPPA, and APPA, and myself. I hope the committee will 
continue to examine mandatory capacity markets throughout New 
England and the rest of the country. 

Thank you, sir. 

[The prepared statement of Mr. Bottiggi follows:] 
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WRITTEN TESTIMONY 
OF 

BILL BOTTIGGI 

GENERAL MANAGER, BRAINTREE ELECTRIC LIGHT DEPARTMENT 
ON BEHALF OF THE NORTHEAST PUBLIC POWER ASSOCIATION 

Before the House Energy & Commerce Committee Subcommittee on Energy and Power 
“A Legislative Hearing on Eight Energy Infrastructure Bills” 

February' 2, 2016 

Chairman Whitfield, Ranking Member Rush, and Members oftlic Committee: Thank 
you for inviting me to speak at today’s hearing. I wish to extend particular thanks to 
Congressman Joe Kennedy ill for his work on this Conimillec and in Congress to bring attention 
to problems with the forward capacity market in New England and for inviting me to speak 
today. 

My name is Bill Bottiggi; I am the General Manager of Braintree Electric Light 
Department. Braintree Electric is a non-profit, municipal iililily owned by the residents of 
Braintree, Massachusetts. Our founder was Thomas Watson; co-inventor of the liglit bulb, who 
also started the Fore River Shipyard in Quincy, MA and the kindergarten program in Braintree. 
As a municipal utility, our service territory is limited to the Town of Braintree, and our mission 
is to provide highly reliable electric service at the lowest reasonable rates. Currently our 
residential electric rate is 14 eents/kw-lir (for reference, the investor-owned utilities surrounding 
our service territory charge 21 cenls/kw-lir), 

Braintree Electric is also a member oflhc Northeast Public I’owcr Association (NEPPA), 
the trade group representing not-for-profit, consumer-owned electric utilities in the six New 
Iringland Stales. I am pleased to speak on bchalfof NliPPA on this matter, although the views 
expressed arc my own. 
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I. Background and Historj of New England’s Forw ard Capacifj' Market 

M\ remarks will focus on the forward capacity market and 1 1.R. 2984, the hair RA'l f S 
Act. Since not all regions of the country have a capacity market, 1 will begin with a bit ol history 
and background. In the late i990s. New England undertook deregulation ofthe electric utility 
market. This involved a transition from a vertically-integrated marketplace - wiicrc a single 
utility company might own a power plant, transmission lines, and the di,stribution lines 
connecting to customer homes - to open access to transmission lines and a centralized, 
competitive market for generation administered by an RTO: ISO-New Fngland. The belief was 
that forcing the vertically-integrated, investor-owned utilities to sell their generation assets would 
result in the private development of news more efficient generation, thereby driving down the 
cost oFclcclricity. Public power (including Braintree Klectric) was e.xempt from the requirement 
to divest, because our not-for-profit business model is designed to keep costs low for con.sumcrs. 
As a result of deregulation, thousands of megawatts of generation were built in the early 2000's 
to take advantage ofthe competitive market, but the existing generation did not retire as 
expected. With the surplus of generating capacity, some plants were not running frequently 
enough to provide the owners with the rcvemic they needed to cover their fixed co.sts. Several 
declared bankruptcy. 

Realizing the power plant owners needed additional revenue to stay in business, in 2007 
ISO-New Fngland created a new revenue stream; the forward capacity market. Unlike the 
market for energy, w here power plants bid their marginal cost and the ISO calls on the cheapest 
resources to run. the market for electric cnpacily provides payment to generators in exchange for 
having a physical resource availah/e to run. Like an option arrangement, it is the right to call on 
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a resource to produce electricity when needed - in the case of New England’s capacity market, 
that time is three years in the future. Capacity prices are set based on the need for new 
generation to meet the expected peak demand for that year. In theory, the results of the auction 
should provide a market signal that new power plants are needed. In practice, incumbent 
generators receive a windfall when new generation clears in the market causing New England 


customers to pay literally billions in annual capacity charges. Meanwhile, few new power plants 
are being built. This windfall is displayed in the graph below. 
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II. The Fonvard Capacity Market Has Resulted in Extraordinary Costs to Consumers 

Braintree Electric, NEPPA, and public power in New England generally, believe the 
capacity market is a fatally flawed construct. New generation generally requires long-term 
contracts to secure financing, as opposed to short-term, volatile capacity market prices and 
frequently changing rules. APPA studies have shown that 98 percent of new generation 
completed in recent years has been built with financing from direct ownership or long-term 
contracts while only 6 percent of new generation in 2013 was constructed within RTOs with 
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mandatory capacity markets. Instead of building new resources, incumbent generators are 
simply pocketing capacity payments for their existing plants. And consumers are paying the 
price. New England-wide, the cost of capacity after FCA-9 (starting in 2018) will be over $4 
billion. The impact on Braintree Electric’s rate payers would have been an increase of $ 1 1 
million per year from 2010 until 2018 if Braintree Electric was not exempt from deregulation 
and still vertically integrated. In terms of the monthly electric bill Mr. Kennedy’s constituents 
might be looking at, that translates to a $2 1 /month increase - just for the capacity portion of the 
bill. The graph below again shows what Braintree Electric’s historic and projected capacity 
costs would be if they were not vertically integrated. 



The modem operation of the forward capacity market has seen numerous “tweaks” from 
its inception, as ISO-New England struggles to adjust the market rules to achieve the desired 
result. Among the most harmful changes to not-for-profit utilities was the removal of our right 
to “self-supply,” i.e., use our own power plants to meet our own growing capacity needs - 
something we specifically bargained for when the capacity market was created. Because ISO- 
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New lingland mandates our participation in these markets, we would be required to purchase 
capacity from another generator if we build a new resource that isn’t selected by the market. Of 
course, we would still have our own fixed costs to pay for that resource, on top of the capacity 
we would be forced to buy from the market. Self-supply allowed municipal utilities to control 
our capacity costs. Unfortunately. ISO-New Hngland removed the right of municipal utilities to 
self-.supply our own capacity, citing concerns about “buyer side market power,’’ after Forward 
Capacity Auction (FCA) 7 in 2013. 

fll. FERC Deadlocks on Allegations of Manipulation in FCA 8, Rate Becomes Law 

In 2014. FCA-8 was the first auction where now generation was needed. The surplus of 
capacity had kept costs low in prior auctions, but many units rclircci due to (he economics ofthe 
energy inarket. 1'vvo units, Vermont Yankee and Norwalk Harbor, closed that year. Just prior to 
the auction, a third plttm - Braylon Point - abruptly withdrew from the market, despite that fact 
that it iiad jiLst been purchased by a new owner. In all. 4300 MWs orgcncration retired and only 
1500 MWs of new generation cleared the market. ISO-New Hngland determined there was 
insufficient competition and administratively set capacity prices ofS 1 5/kw-month For the 
affected region and $7,025 for the rest ofthe power pool. For reference, the.so prices are up from 
appro.ximalcly $3,00/kw-momh for the prior seven years. The total cost to tlie region was $3 
billion - triple the prior year’s co.st, 

FCA8 demonstrated how dysfunctional litis market really is. When ISO-New Hngland 
filed a $3 billion auction resuil with the Federal Energy Regulatory Commission (FERC). it 
should have prc.senled an opportunity to investigate wholher the iast-minuie closure of Braylon 
Point was an act of market manipulation by owners who realized they couid receive higher 
payments foi' their fleet of plants by constraining .supply, or whether the rules in place were 
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followed, bill so fundamcntalh Hawed as to allow a final rate that was unjust and unreasonable. 
Unfortunately, FKRC was unable to step in becau.se of a vacancy on the Commission - with two 
Commissioners voting to let the rate stand and two voting to review the results, there was a 
deadlock. Adding insult to injury, not only will New iingland consumers have to pay billions in 
capacity costs, the deadlock removed any mechanism to review or contest the results, as well. 
Under the I'ederal Power Act. tlic ITiRC's inaction meant that tiic rate became effective by 
operation of law, and customers cannot challenge the rate without a FF.RC order to protest, 
tv. The Fair RATES Act is a Needed, Reasonable Solution 

I l.R. 2984 is an important piece of legislation to allow redress w hen unjust and 
unreasonable rates go into effect under operation of law. It would simply make the same 
administrative review procedures currently available to rates approved by the Commission 
applicable to rates that take cirect by operation of law, 1 believe this change is necessary, 
because even though vacancies are a rcalitv' of life - even now. FF.RC only has four sitting 
Commissioners - it likely did not lactor into the statutory scheme established in the I-'cderal 
Power Act. creating the gap that left New Fngland $.1 billion poorer and scratching our heads. 
'I'hc Fair RATFS Act is an opportimily to rectify that, 

'I his is a modest, technical fix to that gap in the statute. While many ofus would have 
liked to sec a complete and thorough investigation into I'CAS, and those ofus in the public 
power .sector would like to see the capacity market fundamentally reformed, we cannot turn back 
the clocks. This bill finds a narrower target to ensure this problem does not recur in New 
Fngland or any otiicr region of the country. Should a questionable rate be filed in any of your 
home districts today, I’FRC may deadlock again and leave your constituents paying potentially 
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unjust and unreasonable utility bills. Pass the Fair RATES .Act, and they will have an avenue to 
challenge those unfair costs tomorrow, 

V. Conclusion 

I commend Congressnitin Kennedy for introducing this bill, and the Committee for 
holding this important hearing on what can be an opaque and confusing subject. On behalf of 
Braintree Electric. NEPP.A, and myself, I hope the Committee will continue to examine 
mandatory capacity markets and support reform to provide relief to New England consumers. 
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Mr. Whitfield. Thank you. 

Mr. Marsan, you are recognized for 5 minutes. 

STATEMENT OF BILL MARSAN 

Mr. Marsan. Thank you. Mr. Chairman, Ranking Member Rush, 
and members of the subcommittee, thank you for the opportunity 
to testify today in support of legislation to amend Section 203 of 
the Federal Power Act and make the law work as intended. 

I am Executive Vice President/General Counsel to American 
Transmission Company. We construct, own, and operate electric 
transmission property in Wisconsin and the upper peninsula of 
Michigan, as well as hold ownership interest in transmission prop- 
erty in California. 

ATC is a transmission-only utility which was formed in 2001, 
when other utility companies transferred their transmission assets 
to create the new company. This formative transaction was subject 
to Section 203 of the Power Act. Subsequent to our formation, ATC 
has continued to acquire utility properties, subject to FERC’s Sec- 
tion 203 regulation. 

The Energy Policy Act of 2005 amended Section 203 to increase 
the dollar threshold from $50,000 to $10 million on FERC’s author- 
ity to preapprove dispositions by public utility of jurisdictional util- 
ity facilities. FERC’s regulations and orders implementing this 
change have failed to account for congressional intent. 

Specifically, FERC has relied on apparent oversight in the text 
of the statute to reverse its own decades-old application of the min- 
imum monetary threshold. Finally, the new Section 203 eliminated 
the monetary threshold entirely for acquisitions or mergers of juris- 
dictional facilities. 

This has led to some absurd results. For example, FERC has re- 
quired preapproval, pursuant to Section 203, for the $1 purchase 
of 10 miles of depreciated transmission line, as well as the pur- 
chase of an electrical disconnect switch and associated wiring for 
$10. Conversely, the sellers of the same equipment I just described 
were not required to make any filings with FERC at all. 

FERC’s interpretation requires prior approval for the acquisition 
of utility property that has any monetary value attached to it or 
no monetary value at all. FERC’s interpretation frustrates the in- 
tent of the amendment to Section 203 and EPAC 2005. Congress 
intended to reduce the regulatory burden on utilities by raising the 
threshold of FERC preapproval, and Congress did this with good 
reason. 

Public utilities regularly buy and sell utility assets that have 
minimal impact on the bulk electric system and do not affect 
FERC’s ability to regulate. The prior threshold of $50,000 made no 
sense in 2005 and let alone today’s economy. 

Congress sensibly raised the threshold to $10 million in order to 
spare utilities the administrative cost of the preapproval process 
for small transactions while maintaining FERC’s oversight on 
transactions with a potential to impact utility operations and rates. 

FERC’s current interpretation of Section 203 has imposed a new 
and unnecessary regulatory burden on public utilities. It has also 
increased the risk that public utilities will be targeted by the 
FERC Office of Enforcement for violations of Section 203. At least 
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one such FERC enforcement action for failure to receive 
preapproval for relatively de minimis acquisitions has been re- 
solved, and it is reasonable to expect more. 

FERC has refused requests to revise its regulations to conform 
with the intent of EPAC 2005 and has made it clear that only a 
statutory change to Section 203 will force a shift in FERC policy. 

On December 3rd, 2015, the House passed H.R. 8, the North 
American Energy Security and Infrastructure Act of 2015. Section 
3222 of H.R. 8 clarifies Section 203 to expressly include a monetary 
threshold of greater than $10 million for FERC preapproval of 
mergers and acquisitions of jurisdictional utility property, just as 
Congress intended when it passed EPAC 2005. 

This change would serve at least three important purposes. It 
would make Section 203 internally consistent. It would give clear 
instruction to FERC about this preapproval authority. And it would 
relieve an unnecessary regulatory burden on public utilities. 

The bill before the subcommittee today adopts the language of 
Section 3222 of H.R. 8 as a standalone measure. ATC strongly sup- 
ports this legislation. 

On behalf of ATC, I want to thank the subcommittee for inviting 
me to testify, and I stand ready to answer any questions the mem- 
bers may have. Thank you. 

[The prepared statement of Mr. Marsan follows:] 
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Written Testimony of 
Bill Marsaii 

Executive Vice President and General Counsel 
American Transmission Co. 

Before the House Energy and Commerce Committee 
Subcommittee on Energy and Power 
“A Legislative Hearing on Eight Energy Infrastructure Bills” 

February 2, 2016 


1. Introduction 

Chairman Whitfield. Ranking Member Rush and Members of the 
Subcommittee; 

My name is Bill Marsan and I am Executive Vice President and General 
Counsel at American Transmission Co. (‘'ATC”). ATC is a transmission-only 
electric utility company that constructs, owns and operates transmission facilities 
in Wisconsin and the Upper Peninsula of Michigan. A'fC also has an ownership 
interest in transmission facilities in California. 

A'l'C was formed in 2001 when vcrlically-inlcgraled utilities operating in 
Wisconsin and Michigan transferred ow nership of their transmission assets to form 
a new. stand-alone transmission company, ATC is privately-held and our 
ownership group includes investor-owned, cooperative and municipal utilities. 
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The transaction to create ATC required approval by the I'edcral Knergy 
Regulatory Commission ("FERC") pursuant to section 203 of the Federal Power 
Act ("FFA"). Subsequent to ATC's formation, the company continued to acquire 
utility assets subject to F’ERC's section 203 regulation. 1 am testifying today as a 
result of ATC's on-going experience with section 203 and our concern that 
perch's interpretation of the statute goes against Congressional intent. 

II, Summary 

I'or seventy years, section 203 of the FPA‘ was subject to a minimum 
monetaiy threshold of $50,000, which was interpreted by FliRC to apply to both 
dispositions and acquisitions by public utilities of FERC-juri,sdictional utility 
facilities (even though the minimum monetary threshold was expressly included by 
Congress only in the “disposition” language of IT'A section 203).^ This threshold 
served as a "lloor’ to ensure that the public utilities would only be required to file, 
and I 'ERC to pre-approve, proposed transactions of some material significance.'^ 


See lixhibil ,-\ tor Ihc prc-l;P.-\cl 2005 version ol'J'P.V scclion 203. 

See I'.Niiibil B (I'bKC. s prc-t.PAct 2005 inlcrprclalion oi' .section 20.j{u) niininiunt motietars' 
ilire,shold5). Xttic ilia the -merge or consolidulc" language of l-'P/\ section 2«,t has been broadl; inlerpreied bv 
I'bRC as appi) ing lo -acqui.silion.s" ofl' I iRC-itirisdielionai utilitv facilities, gcnerall) . 

bach entity insolved in a transaction (typically, but not aloays. a public ulilily) must indepcndcnll; 
dclcrnimc ohether it require.s I'l’.A seclior, 203 prior authorization from the l-'bKC bcl'ore it mat- eiliicr acquire, or 
dispose ol (as the case mas Ire), f bRC'-jurisdictional electric utility i'aeililies. Where the I'PA section 203 minimum 
moneuir) threshold is equal im' both acquisitions and disjxisuions. and the amount oi'eieclric utililr faeiiiiies at i.ssue 
is bciotc tile minimum iiionetaiy thre.shold established by Congress in the bPA, then Iho.se particular Iransaclions can 
dose tr ithoul the necessity of either parly apply ing for or obtaining f'l'A section 203 prior authorization. 

2 
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EPAct 2005 amended FPA section 203 to increase the dollar threshold, from 
$50,000 to $10,000,000, of I'ERC’s authority to pre-approve transactions by public 
utilities involving FERC-jiirisdictional utility facilities. Thi.s was done to rellect 
the changing marketplace from 1935 to 2005, ultimately relieving the burden on 
public utilities and keeping the administrative responsibilities of FERC focused. 

Unfortunately, F'ERCks Order 669 implementing this change does not 
account for congressional intent. Specifically, in the face of an apparent drafting 
error regarding the text ol' the statute, F'ERC abandoned its own decades-old 
application of the minimum monetary threshold and adopted a literal interpretation, 
finding that the new section 203 eliminated the monctarv' thre.shold entirely for 
acquisitions or mergers of jurisdictional facilities. In other words, rather than 
increasing the threshold for a utility acquiring assets from $50,000 to $10 million, 
FERC eliminated the threshold completely so that even the acqui.sition of a fully- 
dcprcciatcd $0 facility required Commission pre-authorization under Section 203. 

This has led to absurd results. For example, while the seller of a utility 
facility valued at $10 million or less may sell a transmission facility without 
regulatory approval. FIERC requires the buyer of the same asset to gel pre- 
approval. Indeed, FERC's intetpretation requires prior approval for the acquisition 
of utility property that has any monetary' value attached to it - or no monetary 


valu e at all . Due to the apparent drafting error, rather than de minimis transactions 
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no longer requiring approval, now virtually all acquisitions, even the purchase of a 
$ 1 switch (an actual e.xamplc), require a l-liRC order approving the transaction. 

l-'lfRC's interpretation frustrates the intent of the amendment to section 203 
in EPAcl 2005. Congress clearly intended to reduce the regulatory burden on 
utilities (as well as the admini.strativc burden on FliRC) by raising the threshold for 
FERC pre-approval. Congress did this with good rca.son. Public utilities routinely 
buy and sell utility assets that have minimal impact on the bulk electric system and 
do not affect F'ERC’s ability to regulate. 'I’he historic threshold of $50,000 made 
no sense in 2005, let alone today's economy. Congress sensibly raised the 
threshold to $10 million in order to spare utilities, customers, and the Commission 
the administrative cost of the pre-approval process for smaller capital expenditures, 
while maintaining I'ERC's oversight on significant transactions with the potential 
to impact the grid. 

FERC's current interpretation of section 203 has imposed a new and 
unnecessary regulaton’ burden on public utilities. It has also increased the risk that 
public utilities will be targeted by the I'ERC Office of Enforcement for violations 
of section 203. At least one such FERC EnI'orccmcnl action for failure to receive 
pre-approval for relatively de minimis acquisitions has been rcsoKed, and it is 
reasonable to expect more. FERC has denied requests to revise its regulations to 
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ct)nlbrm to the intent ol'thc EPAct 2005, and has made it clear that only a statutory 
change to section 203 will solve the problem. 

On December 3, 2015, the House passed ll.R. 8, the North American Energy 
SccLirih and Infrastructure Act of 2015. Section 3222 of ll.R. 8 clarities EPA 
section 203 to expressly include a monetary threshold of greater than $10 million 
for FERC pre-approval of mergers and acquisitions of jurisdictional utility 
property, as Congress intended when it passed EPAct 2005. This change would 
serve at least three important purposes: 

1. It would make FPA section 203 internally consistent between sales and 
acquisitions; 

2. It would give clear instruction to FERC about its pre-approval authority; 
and 

3. It would relieve an unncccssan- regulatoiy burden on public utilities. 

ll.R. . a bill to amend section 203 of the Federal Power Act, adopts the 

language of section 3222 of ll.R. 8 in a stand-alone bill. This legislation would 
clarify section 203 and enable a more rational regulatory approach by FERC. 

FPA section 203 is not working as intended by Congress. Congress's effort 
to amend section 203 in the Energy Policy Act of 2005 (■'EP.Acl 2005'') to account 
for the operational and economic realities of today’s bulk electric powder system 
has been frustrated by FERC’s interpretation of the statute. Only a legislative 
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solution can fix the perceived inconsistency in section 203 and clarify the correct 
scope of FliRC's pre-approval authority regarding mergers and acquisitions of 

jurisdictional utility property by public utilities. H.R., , a bill to amend 

section 203 of the Federal Power Act, would accomplish this goal and ATC 
strongly supports its passage into law. 

HI. Discussion 

In August 2005. FPAct 2005 became law. Section 1289 of EPAct 2005 
divided FPA section 203 into separate statutory sub-sections, added a new sub- 
section granting FERC jurisdiction to review sales ol’ certain generating facilities, 
and increased the minimum monctan threshold of ,$50,000 to $10,000,000 for 
three of the four statutory sub-sections.'* As the result of an apparent drafting error 
(or perhaps with the expectation that FERC would continue its decades-long 
practice of "reading in" the applicable minimum monetary threshold for 
"acquisitions" of jurisdictional facilities), the FPAct 2005 FPA section 203 
statutory sub-section pertaining to acqui.sitions ol' I'ERC-jurisdiclional lacilitic.s did 
not include an express minimum monetary threshold ofSlO.OOO.OOO (or any other 
amount). 


Sec it.xhihii C (CNccrpling Section 1289 from ItPAcl 2005). Note that the language in I'PAci 2005‘s I'PA 
section 203!a)(l j(b) (gt)\crning ••acqiiisilkms") is cfrcclivciy identical to the sUiUiton language that FltRC had 
con.sisienllv interpreicd a.s being siihicct to the same minimum monetary thrcsht>id imposed on •'disptisitioii.s" from 
i%6 from 2006.) 
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In 2005, 1'1'RC initiated administrative rulemaking proceedings to 

promulgate revised regulations to implement Congressional directives set forth in 
liPAct 2005. During this Order No. 669 ralcmaking proceeding, the Energy Power 
Supply Association ("EPSA''). a national trade organization rcprc.scnting 
competitive power suppliers, requested that I'ERC revise its proposed regulations 
implementing posl-EP.Act 2005 P'PA section 203 to conform to I'E.RC's long- 
standing practice of interpreting the section 203 minimum monctarv' threshold as 
applying to acquisitions as well as sales of jurisdictional facilities.' In Order No. 
669. FERC refused to revise its proposed regulations as EPSA had requested and 
staled, essentially, that as a creature of statute it was required to strictly follow the 
letter of the law drafted by Congress, and since the relevant EPAct 2005 I'PA 
section 203 sub-section included no express minimum monetary threshold, 
Congress must have intended for that minimum monelar>' threshold to be zero.*’ 

FERC's action in Order No. 669 reversed a long-standing practice of 
applying a minimum monelarv' threshold to FPA section 203 "acquisilioir’ 


.SVc I'Nhihii 1.) (cNccrpiing rcicvani section of I-PSA's Comments to I’ltRC'.s Notice of Propo.scd 
Rulcmakingj, 

Sec i'xhibii \-, (e.xeerpting relevant section of ri-.RC's Order No, 669 addressing iiPSA’s Commcnis), 
did not expiain in Order No. 669 its abrupt doxialion from its Jbrl\-\'car practice of-TcaJing in" a minimum 
monciaiA ihrcsliotd for I'I’A section 203 acquisitions. It is apparent. ho\vc\cr. that an ob\ious result of 1 'I;RC''s 
rev ersal in polic) was a huge increa.se in the scope orFRRC'’s I'PA .section 203 jurisdiction to rcguiale [iroposed 
iransaclions in\ t>i\ ing !‘i:RC-(urisdictiona! electric tran.smission racilitics. 
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transactions that dated back to 1966.' Now, instead of liPAct 2005 increasing the 
minimum monetary threshold for i’ERC review of l-'PA section 203 transactions 
involving the acquisition or di,sposilion of jurisdictional lacilities from $50,000 to 
$10,000,000 (as Congress clearly intended), that minimum monctan’ threshold has 
instead been effectively decreased to $0. Since each proposed transaction typically 
involves two I’liRC-jurisdiciional public utilities (one disposing and one 
acquiring), the practical effect ofFERC’s reversal in policy in its Order No. 669 
rulemaking proceeding is that now each and every transaction involving public 
utilities' transfer of ownership ofFERC-Juri.sdictional electric utility facilities must 
come before the Commission pursuant to FPA section 203 for a full review 
(because even if the "disposing” public utility is not subject to FPA section 203 
because the n'uIuc of facilities is under $10 million, the "acquiring’' utility is now 
subject to a $0+ minimum monetary' threshold for the acquisition and requires prior 
FERC authorization per section 203). 

This rule change is a substantial admini.strative burden on FERC-regulatcd 
public utilities.* and. to the extent that FERC's post-EPAct 2005 policy change 


i i itc s rcgLiUuii)n.s (section .r,'i.i(a)(2) retjuired section 205 applications Ittr ntergers. consttlidatittns and 
acc]iiisilit)ns tirjurisdielional assets only if they meet ihe $50,01)11 ihiesliohi 

l or eNampIc, in 2013 I l'C' .Vliduesl I.I.C submilled a lilty-uvo page 1 PA section 20:', application to I'tRC' 
requesting prospcelite auiiiori/alion. pursuant to 1-'I>,A section 203(a)(1)(B). lor a past purcliasc iit IrlCgoggnejnile 
llLMAi>2A!I<yisniJssjon line o ith a purchase iirice »!' .SO, and a net bo ok \;ilui- oIVSI Sec Il'C Midwesl I.I.C. 
Application for Appro, al of Actluisilion ol'a Portion ol' a Transmission Line Pursuant to Section 203 of the Pcdcral 
Poucr Act. Docket No. PCI 3-5 1-000, filed Dec. 14, 2012. 
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may not be common knowledge (or fully appreciated), also represents a substantial 
increase in compliance risk for public utilities. 

As noted above, FliRC has declined to reconsider the reversal of its long- 
standing policy of applying a minimum monetary threshold to I’PA section 
203(a)(1)(B) ■’acquisition" transactions, and indicated that it would only re- 
institute such a threshold if expressly ordered to do so by Congress. 

IV. Conclusion 

HR. , a bill to amend section 203 of the Federal Power Act, solves the 

issue of FERC's problematic interpretation of the law. I'his legislation would 
adopt the change to FPA section 203 contained in section 3222 ofll.R. 8, the 
North American Energy Security and Infrastructure Act of 2015, to expressly 
include a minimum monetary threshold of ,$! 0,000,000 for mergc/consolidatc 
“acquisitions" of FERC-jurisdictional electric utility facilities, to mirror the 


In March 2014. ihc C'ominission i.ssucd an Order Approving Stipulation and Consent Agreement ("ITC 
Order } idilowing ! i C'7’ransnii.ssioii, LLC's {and other anilialcs/suhsidiaric-s) ("I'i'C") seli'-report to I'hRC Ofllcc ol' 
i'.nldi’ccment oL a.s relevant here, twent}' i-'PA section 20.>(a)(i HR) violations (i.c.. transaction.s involving ITC's 
acquisition ol i''}-.RC'-iui'isdictivniai cieclric iran.smission raciiilics for which {'I'C should have, hut did not. require 
prior autiiori/(aiion iVom iOiRC berore consuininuiing). The ITC' Order staled, in relevant part, that "li-T.RCI 
I'inibrcemcnt determined that ‘’[ITCI has acquired C'ommi.ssion-jurisdiclional assets without the prior Commission 
auihoi'i/alion required under I- PA .section 203(a)( I ){i5). In lotah the ITC Companies engaged in 20 unaulhori/ed 
transactions between 200:t and 201 1. which included tran.saciions ranging from SO to approxinialciv S6.7 million" 
and that the ITC Companies had "agreed to pay a civil pcnallv- orS?50.000 to settle this investigation. ' .See Inl'l 
Transmission Co., m al.. 146 l'!d<C • 61.172. Stipulation and Consent Agreement at PP 8-9 (2014). To conlirm. 
each ol'thc twenu seli-rcpoiTed ITC i-PA section 2()3{a){ 1 )(B) violations occurred alter 2006 [and aller I'BiC 
changed its policy regarding the minimum monetary threshold Ibr FPA section 203 "acquisitions"), and had the SH) 
milliv'n minimum monclarv threshold for MhA section 203 "acquisitions" been in place as Congress had intended in 
l-.P.^ct 2005. male oi live Iwcntv 1 1 C transaclions would have required Commissivin aiithtiri/ation undei' l-'P.A section 
203taHl)(i^) (and thus hl'C's failure to obtain such authorization would not have re.siiitcd in a violation of the 
federal Power Aet .siibjceling l l C to pro.sccution bv f!‘R(.’ Ofilce ol'fnforccmcnt). 
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existing $10, 000,000 minimum moneiai 7 threshold set forth in the other three 
subsections of § M’A 203(a)( 1 

This amendment is consistent with the intended outcome of TPAct 2005 and 
would accomplish several important goals. The amendment would require FERC 
to restore a previous, and long-standing, minimum monetary threshold applied to 
public utilities’ acquisitions and dispositions of FERC-jurisdictional utility 
facilities; would correct an apparent oversight that resulted in Congress’s intent in 
EPAct 2005 not being completely implemented by the Commission; would reduce 
the regulatory burden and potential enforcement liability on public utilities; and 
would increase administrative efficiency by ensuring that FERC reviews only 
those proposed transactions concerning FERC-jurisdictional facilities that are 
materially significant." 

On behalf of ATC, I want to thank the subcommittee for inviting me to 
testify today and I stand read)’ to answer an\' questions the Members may have of 
me, 


Sccliiin j222 iil' ILK, S rcaJs as follows; SIX'. 3222. Cl.lRIFIC.ims 01' l•^.l(^lt.lTV MERC, OR 
-If n lORIZ.il U }R . Seel ion 203 lajl 0(8} oj I he leilercil Roiver .lei (16 I S.C. H23<ali III Hi) is nine tide cl hy sirikiiie 
such fiieiiilies er any pan Ihereaf' and inserting "such facilities, or am part thereaf. of a vahic in excess of 

sin.imn.ooo". 

■l is iir.poriaiil U) emphasi/e that Ihe proposed change would not cl'lecl in any way t'LRC's iuiisdiclion o\'er 
Ihc rales. Icrms and conditions ofsersice under seclion 205 oflhc l-PA. Staled anollicr way, once a compam like 
A 1 1 acquires a iacilily . I LRC would conlinuc lo oscrsce the rale and transmission tarilTgos oming that facililt . 
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Pre-EPAct 2005 § 203(a) of the FPA 

As enacted in 1935, § 203(a) ofthc Federal Power Act provided: 

No public utility shall sell, lease, or otherwise dispose of the whole of 
its facilities subject to the Jurisdiction ofthc Commission, or any part 
thereof of a value in excess of $50,000, or by any means whatsoever, 
directly or indirectly, merge or consolidate such facilities or any part 
thereof w ith those of any other person, or purchase, acquire, or take 
any security of any other public utility, without first having secured an 
order of the Commission authori/ing it to do so. Upon application for 
such approval the Commission shall give reasonable notice in writing 
to the Ciovernor and State commission of each ofthc States in which 
the physical properly affected, or any part thereof, is situated, and to 
such other persons as it may deem advisable. After notice and 
opportunity for hearing, if the Commission finds that the proposed 
disposition, consolidation, acquisition, or control will be consistent 
with the public interest, it shall approve the same. 

16 U.S.C.A. § 824b(a) (1935) (subsequently amended by UPAct 2005) 
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Exhibit B 
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FERC’s pre-EPAct 2005 Interpretation of FPA section 203(a) Minimum 
Monetary Thresholds 

In the case of acquisitions wc have by regulation, ..limited the necessity to 
file applications pursuant to Section 203 to mergers or consolidations with 
facilities of another person having a value in excess ol' $50,000. Although 
the statute docs not impose a $50,000 limitation for acquisition for facilities 
as it does for disposition, there is no reason why wc cannot impose such a 
limitation by regulation. Section 309 of the Act provides that the 
Commission shall have power to issue regulations 'as it may find necessaiy 
or appropriate to carry out the provisions of this Act,' 

Re Duke Power Co. , 64 P.U.R.3d 497 (1966) 
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Exhibit C 
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Post-EPAct 2005 § 203(a)(1) of the FPA 

§ 203(a)(1) of the Federal Power Act, as amended by El’Act 2005. provides; 

( 1 ) No public utility shall, without first having secured an order of the 
Commission authorizing it to do so— 

(A) sell, lease, or otherwise dispose of the whole of its facilities 
subject to the jurisdiction of the Commission, or ttny part 
thereof of a value in excess of $10,000,000; 

(B) merge or consolidate, directly or indirectly, such facilities 
or ant’ part thereof with those of any other person, by any 
means whatsoever; 

(C) purchase, acquire, or take any security with a value in 
excess of $ 10,000,000 of any other public utility; or 

(D) purchase, lease, or otherwise acquire an existing generation 
facility— 

(i) that has a value in excess ofSlO.OOO.OOO; and 

(ii) that is used for interstate wholesale sales and over 
which the Commission has jurisdiction for ralcmaking 
purposes. 

16 U.S.C.A. § 824b(a)(l){A-D) (2006). 
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Exhibit D 
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Electric Power Supply Association’s Request to Modify FPA § 33.1(a)(l)(ii) 

In October 2005, FliRC proposed modifications to its regulations to conform them 
to HPAct 2()05‘s amendment of FPA §203. In November 2005. Electric Power 
Supply Association (EPSA) submitted its comments to FF.RC regarding the 
modifications. Set forth, below, is an excerpt from EPSA's comments on FERC's 
proposed changes to FE.RC regulations regarding “mergers or consolidations" (i.c.. 
acquisitions) following Congress' EPAct 2005 amendment to §203 of the FPA. 

In proposed Section 33.1 of the Commission's regulations, the 
Commission neglected to propose any dollar threshold for mergers or 
consolidations, unlike the other transactions subject to Section 203. 
The failure to include the SIO million threshold appears to be an 
oversight, fhe currently effective regulations establish a $50, 000 
threshold for all transactions subject to Section 203, including 
mergers, consolidations and acquisitions of jurisdictional lacilities and 
as the Commission notes, the $10 million threshold is similar to the 
prior $5().(){)() threshold. 

Congress did not intend to change this statutory and regulator)’ 
structure. The mergers and acquisitions clause of the currently 
effective Section 203 and Section 203 as amended by EPAct arc 
substantially the same. Although the currently effective statutory 
language, like the newly enacted EPAct language, did not codil'y the 
monetary threshold of $50,000 with respect to mergers and 
consolidations, for decades the Commission, by regulation, limited the 
necessity to file applications pursuant to Section 203 with respect to 
mergers, consolidations and acquisitions only to those that met the 
then-effective $50,000 threshold. 

Importantl)', if the Commission docs not apply the $10 million 
threshold to transactions covered by the merger and consolidation 
clause of Section 203, it will have the perverse result of effectively 
nuliifi'ing the thrc.shold applicable to dispositions of jurisdictional 
lacilities. This will occur because the Commission has determined 
that the acquisition of jurisdictionai facilities by a public utility 
constitutes a merger or consolidation that requires approval under 
Section 203. Accordingly, if two public utilities enter into a 
transaction to transl'er a jurisdictional asset with a value of less than 
$10 million, the entity disposing of the asset (the seller) will not 
require Section 203 approval, but the entity acquiring the asset (the 
buyer) will require Section 203 approval. This result is clearlv 
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contrary to Congressional intent to simply raise the thresholds for 
transactions that were already subject to the Commission’s 
Jurisdiction under Section 203. 

The NOPR provides no reason for the Commission to change its 
interpretation of Section 203, or to alter its past practice of applying 
the statutory dollar threshold to all types of transactions requiring 
Section 203 approval, including mergers and acquisitions. 
Accordingly, the Commission should modify its proposed regulations 
to incorporate the $10 million threshold for mergers and 
consolidations (and therefore acquisitions) as well, similar to the 
language currently contained in Section 33.1(a)(2) of its existing 
regulations. 

Rulemaking Comment of the lilectric Power Supply A.ssociation under RM- 
05-34 at pp. 5-6 (November 7, 2005) citing Duke Power Company, Opinion 
No. 503. 36 I'PC 399 at 403 (1966), overturned on other grounds. Duke 
Power Company v. FPC, 401 F.2d 930 (D.C. Cir. 1968) 
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Exhibit E 
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FERC’s Response to Electronic Power Supply Association’s Request 

On December 23, 2005, FERC issued Order No. 669 regarding transactions 
subject to FPA § 203. In that order, FlIRC addressed EPSA's comments 
regarding the proposed changes to FF.RC regulations. An excerpt is set forth, 
below: 

Electric Power Supply Association (EPSA) requests that the 
Commission modify the text of proposed section 33.1(a)(l )(ii)[ 'y] to 
clarify that any merger or consolidation must exceed the $10 million 
threshold before section 203 filing approval is required. It states that 
the Commission should not alter its past practice of applying the 
statutory dollar threshold to all types of transactions requiring section 
203 approval, including mergers and acquisitions. EPSA explains that 
the mergers and acquisitions clause of the currently effective section 
203 and section 203 as amended by EPAcl 2005 arc substantially the 
same and do not specify a value amount. EPSA points out, however, 
that although the currently effective statutory language, like the new ly 
enacted EPAcl 2005 language, did not codify the monetary threshold 
with respect to mergers and consolidations, for decades the 
Commission’s regulations (section 33.1(a)(2)) have required section 
203 applications for mergers, consolidations and acquisitions only if 


18 C.’.I'.R, see, 33,1. ivsiilting IVom the Order No. 66d }'|;rC acimini.slrmi\e rulemaking proceeding, currently 
pro\ ides: 


^ 33.1 ApplicabililN . dcllnilions, and hianket authori/aiions. 

(a) .■ipplicabilify. (1) The requirements of Uiis part w ill app!\' to an\' pithlic utiiil) seeking 
auihori/alion under section 203 ofthe l-ederal Power Act to: 

(1) Sell, lease, or otherwise dispose ofthe whole ofils facilities subject to the Jurisdieiion 
ofthe Commission, or any pan ihereofofa \a!uc in excess of SIO million; 

(ii) Merge or consolidate, directly or iiulirectly, such facilities or any part thereof 
w ith tlio.se of any other person, by any means wliat.socver: 

(iii) Purchase, acquire, or lake am security with a \aKic in excess of SIO rnilHon of an> 
other public utility: or 

(iv) inirehasc. lease, or otherwise acquire an existing generation raci!!t\': 

(A) That has a \aiiic in excess ofSiO million: and 

(B) That is used in whole or in pan for wholesale sales in inler.stale commerce b>' a public 
uiiliiy. 

(2) The requirements of this part shall also apply to any holding company in a holding 
compaiw .system that includes a transmitting ulilily or an electric utilit\' if such holding 
company seeks U) purchase, acquire, or lake any .scciirily with a salue in excess of SIO 
million of. or. by any means whatsoever, directly or indirectly, merge or consolidate 
with, a transmitting ulilUy. an electric utility company, or a holding company in a holding 
company sy stem that includes a transmitting utility, or an ciccuic ulilily company, with a 
value in cxccssofSlO million. 


jX C.l-'.R .sec. 33,1 (2015) (eniph. added}. 
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ihcy meet the $50,000 threshold (which on February 8, 2006 will 
become $10 million). HPSA slates that the NOPR provides no reason 
for the Commission to change its interpretation of section 203... 

We reject liPSA’s request that we revise proposed section 
33.1(a)(l)(ii) to clarify that any merger or consolidation must also 
exceed a monetary threshold before section 203 filing approval is 
required. The plain language of amended section 2Q3(a)(l)(B) does 
not permit such an interpretation. Under amended section 
203{a)( 1 )(B): "No public utility shall. . . merge or consolidate, directly 
or indirectly, such facilities [facilities subject to the jurisdiction of the 
Commission ! or any part thereof with those of any other person, by 
any means whatsoever.’' This provision, on ils face, does not impose 
a dollar threshold on mergers or consolidations and proposed section 
33. l(a)(l )(ii) is consistent with the statutory provision. While 
Congress included a $10 million threshold for amended subsections 
203(a)(lj(A). (C), (D). and 203(a)(2) (di.tpositions of jurisdictional 
faciliiies; accjiiisitions of securities of public util Hies: purchases of 
existing generation facilities; holding company acquisitions), 
Congress clearly did not adopt a monetary threshold for mergers and 
consolidations in amended subsection 203(a)(1)(B). We note that 
"[vvjhere Congress includes particular language in one section of a 
statute but omits it in another section of the same Act, it is generally 
presumed that Congress acts intentionally and puiposely in the 
disparate inclusion or exclusion.” In light of the unambiguous 
statutory language, we are not convinced by l-iPSA’s unsupported 
assertion that the failure to include a monetary threshold as to mergers 
and consolidations was an "oversight" and that "Congress did not 
intend to change [the currently cITcctivcj statutory and regulatoiy 
structure, ’■ While our regulations previously applied a dollar 
threshold to mergers and consolidations, such an approach is no 
longer tenable, since it is inconsistent with the plain language of 
amended section 203. Thus, we will not revise .section 33.1(a)(l)(ii) 
to include a $10 million ihreshold. 

Order No. 669 - Final Rule regarding transaction subject to F’PA § 203 

under RiVI05-34 at pp. 14-16 (December 23, 2005) (emph. added). 
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Mr. Whitfield. Thank you very much. 

Mr. Slocum, you are recognized for 5 minutes. 

STATEMENT OF TYSON SLOCUM 

Mr. Slocum. Thank you very much, Chairman Whitfield, Rank- 
ing Member Rush, members of the committee. 

My name is Tyson Slocum, and I direct the Energy Program at 
Public Citizen. Public Citizen is a national nonprofit, nonpartisan 
consumer advocacy organization funded in part by the more than 
400,000 members and supporters we have across the country. 

In my capacity as Energy Program Director, I serve on the 
United States Commodity Futures Trading Commission Energy 
and Environmental Markets Advisory Committee, and I also fre- 
quently intervene and comment in a number of FERC proceedings. 

So, I am here to talk about two pieces of legislation. One is the 
bill that would exempt from EERC review any merger or consolida- 
tion under $10 million, and the second is the Eair Rates Act, H.R. 
2984. 

On the legislation that would extend a $10 million threshold to 
exempt mergers and consolidations, on the face of it, that might 
seem reasonable. But, when you understand the way that energy 
markets operate, you quickly understand that it is not necessarily 
the dollar value of a transaction, but what the impact of that facil- 
ity has on the operation of an energy market. With power facilities, 
these are known as what is known as pivotal suppliers. 

In two landmark market manipulation cases that I have brought 
before EERC that are still under review, it was either one power 
plant in the case of New England or a very small collection of 
power plants that, had it been a merger or consolidation, very like- 
ly would have been under that $10 million threshold. 

And so, it is very important that Congress retain the language 
that was plainly included in the Energy Policy Act of 2005 because, 
remember, the Energy Policy Act of 2005 repealed one of the land- 
mark utility regulations in this country, the public utility holding 
company, after 1935. As part of that agreement to repeal that long- 
standing utility regulation. Congress was very aware of the need 
to ensure that EERC had full authority over all mergers and con- 
solidations. That is why they explicitly did not include that thresh- 
old dollar figure in the plain language of the Energy Policy Act of 
2005. 

On the second piece of legislation, the Eair Rates Act, H.R. 2984, 
this is a great piece of legislation that directly addresses a market 
manipulation case that I brought before EERC in 2014 that has 
been much talked about at today’s hearing, the 2014 forward-ca- 
pacity auction in ISO New England. 

We made an allegation in our EERC filing that a Cayman-Is- 
lands-based private equity firm named Energy Capital Partners 
had acquired a fleet of power plants in New England, and six 
weeks after closing on that transaction, announced the retirement 
of one of them. That retirement moved the New England market 
from a surplus to a deficit, thereby triggering a significant price in- 
crease by about $1 billion in that auction. 

We filed our market manipulation complaint saying that their ac- 
tions were the subject of market manipulation and that the result- 
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ing rates were unjust and unreasonable. As has been explained, 
FERC deadlocked two-to-two on my complaint. And so, they did not 
set for hearing whether or not to consider if the rates were lawful. 
Instead, they issues this notice that the rates had become effective 
by operation of law. 

We asked for rehearing. FERC denied our rehearing. We, then, 
filed a petition to review in Federal court. FERC made a motion 
to dismiss. The court did not grant FERC’s motion to dismiss, and 
we have filed initial briefs and reply briefs, and the court is ac- 
tively considering this reviewability question. 

It is clear that the Fair Rates Act of H.R. 2984 would help allevi- 
ate this problem if it were to occur in the future. That is why Pub- 
lic Citizen supports that legislation. 

Thank you. 

[The prepared statement of Mr. Slocum follows:] 
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1 am Tyson Slocum and I am Energy Program Director at Public Citizen, Inc, Public Citizen is 
a not-for-profit, non-partisan consumer advocacy organization with more than 400,000 members and 
supporters across the country. We support policies that will provide affordable, reliable and sustainable 
energy for our members. I serve on the U.S. Commodity Futures Trading Commission Energy and 
Environmental Markets Advisory Committee, and I frequently intervene and comment in Federal 
Energy Regulatory Commission dockets on behalf of household consumers. 

Thank you for the invitation to testify today on two FERC-jurisdictional bills. The first amends 
Section 203(a)(1)(B) of the Federal Power Act (FPA) to allow a merger or consolidation of facilities 
belonging to public utilities with a value of less than $10 million to evade FERC’s merger review 
authority. Public Citizen opposes this legislation. 

The second bill, HR 2984, amends Subsection (d) of Section 205 of the FPA with the following 
language: “Any ab.sence of action by the Commission that allows a change to take effect under this 
section, including the Commission allowing the sixty days’ notice herein provided to expire without 
Commission action, shall be treated as an order issued by the Commission accepting such change for 
purposes of section 313.” Public Citizen supports this legislation. 
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FERC Merger Authorization 

While Congress historically subjected the FPA to minimum dollar thresholds Ibr the 
disposilion of FKRC-jiirisdictional facilities, staliiles rescirdins ihc inersim: an d c onsolalion of assets 
h ave never been stihie ci to such iiiininnim dollar Ihreshokls . A disposition of assets occurs when a 
public utility transfers to another party a FFRC-Jurisdictional facility, including "paper facilities" 
(contracts, tariff's, etc), thereby resulting in a change in public utility control/ownership. This is. by far, 
the most common form of transaction reviewed under Section 203, and Congress has long allowed 
such transactions under a certain dollar threshold to not be subject to FERC authorization, per Section 


203(a)(1)(A). 


In contrast. Section 203(a)( I ){B) covers those transactions that result in a merger or 

consolidalion of FERC-jurisdictional public utility facilities. And Congress has always been clear in 

treating mergers and consolations dilfcremly from disposition ofasscls or the acquisition ofsccuritics 

in that iiiergcrs and consolations have never fealiired a minimum dollar threshold for review. Prior to 

the passage of the Energy Policy Act of 200.3, Congress made apparent that minimum dollar thresholds 

for review did not apply to mergers and consolations: 

Sec. 203. (a) No public iililily shall .sell, lease, or oihenvi.se (lispo.se of the whole ofUsfacililies 
subjecl to the Jiirisdiction of the Coiitmi.s.sioii. or any pan thereof of a value in exce.ss of 
SSO.OOO. or by any means whatsoever, direcHy or indirectly, merge or consolidate such 
faciiiries or any parr thereof with those of any other person, or parcha.se. accpiire, or lake any 
security of any other public iitility, without first having secured an order of the Commission 
aiilhorhing it to do .so. ' 


it is evident to me that this prc-FPAct2005 language intends that ir"any part thereof (with no 
dollar amount given at all) means that ifjiirisdictional facilities (which include filed rates and 


' Scctiuii 203 Dfsposilioi! orproperp; consolidation: purchase of securities, published .lanuaiy 1997 h> the IJ.S. 
tioxernnicni lUinting Oniee as a Coininiltee i^rint 105-i‘. i05th ('ongress. tst session. 



117 


contracts) or any pari of them are merged with jurisdictional facilities or any pari of them owned by 
another person, the Commission must approve such consolidation orjurisdictional facilities. 

Importantly. Congress preserved the distinction of mergers and consolidations not being subject 
to minimum dollar review thresholds when it passed the Imergy Polic\' Act of 2005. Section i 289 of 

h;PAct2005 reads: 

(a) IN GENERAL Section 2()3(a) of the Federal Power Act (16 U.S.C. H24b(o)} is amended 
to read as follows: ' '{a)(]} No pithlic ntdify shall, wifhonl first having secured an order of the 
Commission authorizing it to do so ' '(A) sell, lease, or othenvise dispose of (he whole of its 
facilities subject to the jurisdiction of the Commission, or any part thereof of a value in excess 
ofS / 0, 000. 000: ' (B) merge or consolidate, directly or indirectly, such facilities or any part 
thereof with those of any other person, by any means whatsoever: ' '(C) purchase, acquire, or 
take any security with a value in excess of $10,000,000 of any other public iilility: or ' '(D) 
purchase. lease, or olherwi.se acquire an existing generation facility - - ' '(i) that has a value in 
exce.ss of $ 1 0, 000. 000: and ' (ii) that is used for interstate whole.sale sales and over which the 
( 'ommission has jurisdiction for ratemaking pwposesN 


It is plain that Congress designated dollar thresholds Ibr every provision under (a)( ! ) except 

(i?), for mergers and consoiidaiions, which is consistent with pre-i.:PAcl2005 language. This was 

impoi'lanl, as Congress recognized the need to protect consumers with a thorough rcvic\v of mergers in 

the wake of the repeal of the Public Utility Molding Company Act of i 935, As Senator Russ Pcingold 

said on the floor oflhc Senate just prior to tlic Senate voting to approve the conference report: 

"The conference committee retained repeal of the pro-consumer Pithlic Utility Holding 
C. ompany Act, iiitporlaiii New Deal-era iegislation which has protected electriciiy 
consumers. do, however, recognize the efforts of the chairman and the ranking memher to 
protect language providing the Federal Government more oversight of utility mergers, which 
is important and I support. 

Congress understood that repealing PUf ICA would result in increased mergers and 
consolidation in the utility industry. Therefore, Congress made sime that PPRC had full authority over 
all mergers, and included clear legislative language that mergers and consolidations did not feature an) 


' Congressional Record — Senaic. .hiiy 29. 2005. ai S9337. 
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minimum dollar threshold for FhRC review that were explicitly provided to the other subparts of 
Section 203(a)(1). 

In March 2014, ITC 1 loldings Corp agreed to pay a $750,000 penalt)'. in part, for violations of 
Section 203(a)( 1 )(B) of the FPA by acquiring, in 20 transactions valued between $0 and $6.7 million 
between 2005 and 2011. certain FDRC-jiirisdictional facilities without first obtaining f'F.RC 
authorization.' It is likely that this ease is an inspiration for today's proposed legislation. But Public 
Citizen docs not believe that the FFC ease demonstrates the need for this bill, but rather this and othcr 
cascs reveal the need for FHRC to be able to review all tnergers and consolidations, with no minimum 
dollar exemption. 

Public Citizen believes it is ill-advi.scd to exempt from FFRC review any merger or 
consolidation under a value ofSlO million, as we have encountered in recent complaints we have filed 
at FFRC how a single facility or contract has the ability to be a pivotal supplier in a given market, 
providing the owner with an ability to unilaterally charge unjust and unreasonable rates,'* Such 
facilities could easily fall under a $10 million value threshold on a facility-by-facility, or contract-by- 
contract. basis. Consumers need the Commission to have full Ilexibilily to revitwv all proposed mergers 
and consolidations. Just as Congre.ss has long intended. 

H.R. 29S4 

I I.R, 2984 is another bill under consideration today by this Committee. This legislation directly 
relates to an active federal lawsuit brought by Public Citizen against l-’FRC.' and we support tiiis bill 
because it would make clear that certain FFRC actions constitute an order for purposes of rehearing 
and court review . 

' \\\\\v,rerc.go\.'i.’n!'orccmcni'i;i\ ii-pcnaUics/acli<>ns./2()14.''1461-'!-J<C61 172.pdf 
' I1;RC i)ockci.s Nos. i:i. 15-70 and liR i4-l4()9. 
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Background ofPiihlic Cilizeii, Inc. v. Federal Energy Regululoiy Commission 
ISO New England (ISO-NE). the private •‘independent system operator" authorized by FERC 
to administer New Englandhs electrical transmission grid and wholesale electricity markets, conducts 
annual "forward capacity auctions" to establish rales for wholesale electric capacits' to be provided 
three s ears later in the Nesv England region. The eighth such auction, conducted in 20 1 4, was held in 
concedcdly noncompetitive conditions resulting from the withdrawal of capacity from the market in 
advance of the auction by a Cas iiian Islands-based private equity firm. Energy Capital Partners, and 
yielded rates that will increa.se electricity prices tor New England consumers by well over $1 billion. 

Although the company closed one power plant. Energy Capital Partners controlled others in 
ISO-NE through a variety ofnicans, including exploiting a linancial product called a Total Return 
Swap, allorving these other facilities to reap significantly higher revenues from the resulting high- 
priced auction results. The company, therefore, was able to earn more money operating one fewer 
power plant through its execution ofthc scheme. In man) ways, such economic withholding is quite 
similar to strategies utilized by Enron during the West Coast deregulation crisis of 2000-01 , 

As required by the scltloment agreement and lari IT establishing the auctions, ISO-NE filed the 
auction results with l-'ERC under EPA section 205. in what is known as a "compliance filing." As 
permitted by section 205 and the settlement agreement and tariff I'ublic Citizen intervened, 
challenging the rates under section 205(a)'s "just and reasonable’' standard and seeking a hearing. 

Because ol' a Iwo-to-lwo division among the four commissioners then silling. FERC refused to 
set the rates' lawfulness for hearing. Absent a majority vote, FERC issued a "notice’' on September 16. 
2014. stating that the rates filed by iSO-NE had become cn'celive "by operation of law." FERC 
simultaneously released statements by llic commissioners explaining the view s that led to the rejection 
of our challenge to the rates' law'fuincss under section 205. 

' WWW ,cili/cn.urg/dt)eunienl.s'piiblic-citi/cn-!crc-iso-nc-pcIiti<>ncr-bricr.pdf 
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Thcn-Comniission Chair LaFleur's statement asserted that l-ld^C had no authority to consider 
the justness and reasonabieness of the rates because they were the rcsidt ol an auction carried out in 
accordance with a Fl-iRC-approved tarilT. Then-Commissioner LaFIcur specifically rejected the 
proposition that FliRC had the power ‘'to independently assess whether the resulting auction rates 
themselves arc just and reasonable." .According to Commissioner l.al'leur. FFRC's approval of the 
larilT setting forth the auction rules, which site considered the "pertinent filed 'rate.'" precluded any 
review under section 205 ofthe lawl'ulncss ofthc "resulting rates" established in the auction, even if 
lliose rales rellected the exercise of market power by participants in the auction. Commissioner 
I .aflcur characteri/cd the tiling of the auction results as a mere “informational filing" that could not 
trigger review- ofthc actual rates under section 205's Jusl-and-rcasonablc standard. 

Commissioners Clark and Bay. by contrast, w-oiild have set the rales for hearing because ISO- 
NE had not carried its burden of establishing that the auction results are just and reasonable. They 
pointed out that, in approving liic settlement agreement establishing the capacity auctions. FERC had 
expressly stated that auction results w'oiild be review ed in section 205 proceedings to ensure that they 
w'cre just and reasonable, and that Chair Lal'lcur's view that such review was unavailable contradicted 
those assurances and the requirements of .section 205. As the dissenting Commissioners explained: 
■■[tjhat the Commission would liavc an opportiinitj to ensure that the results ofthc auctions were Just 
and reasonable — and not merely the process leading to them — was an imporlani underpinning of Ntwv 
England's forward capacity market." They emphasized that filing of auction results was not merely an 
■■informationaf requirement; rather, "(ijn order to guard against unexpected outcomes .... ISO-NF. was 
required to file the auction results with the Commission under section 205 ofthc FP.A. and to carry tlie 
burden of establishing that lho.se results were just and reasonable and not unduly discriminatory or 
prcl'ercntiai.” I'lius. “Itjhc Commission would abdicate its responsibility under section 205 ofthc FPA 
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il'il treated the l-'CA S Results Filing as a mere iiiCormational filing and determined without further 
review that the prices resulting from the auction must necessarily be just and reasonable.” 

Commissioners Clark and Bay also pointed out that there was reason to believe ISO-NK had 
not complied with tari IT provisions requiring mitigation ofmarket power, and they noted the irony that 
the very auction rules hose approval by FF.RC ibrmed the basis of Commissioner l.aFleur's 
eonclusion that the auction results were unassailable were themselves ■'the subject ol'a unanimous 
Commission order under section 206 of the FPA that finds those rules may be unduly preferential or 
discriminatory." 

In October 24, 2014. FFRC dismksscd Public Citizen's timeiy rehearing request. Public Citizen 
filed its timely petition for review on November 14, 2014, FFRC conlcstcd the Court's jurisdiction by 
filing a motion to dismiss arguing that FFRC's action was not a revicwablc "order'' under FPA section 
3 1 3(h), A motions panel denied the motion but directed that the parties argue jurisdiction in their 
merits briefs, which Public Citizen filed in September 2015. 

Public Citizen Supports 1 l.R. 2084 because it would affirmatively resolve our pending case and 
any future similar disputes by clearly allowing for petitioners to .seek rehearing and court review. 


Conclusion 

Public Citizen opposes legislative cfl'ons to apply minimum dollar threshold exemptions to 
PEFTC's merger and consolidation review authority. Public Citizen supports 1 l.R. 2984 that allows 
certain FFRC decisions on rate changes to be treated as an order for purposes of rehearing and court 
reviewe 
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Mr. Whitfield. Thank you. 

Mr. Leahey, you are recognized for 5 minutes. 

STATEMENT OF JEFFREY LEAHEY 

Mr. Leahey. Thank you, Chairman Whitfield, Ranking Member 
Rush, and members of the subcommittee. 

I am Jeffrey Leahey, Deputy Executive Director of the National 
Hydropower Association, and I am pleased to be here to discuss 
legislation to reinstate and extend the deadline for the commence- 
ment of construction for five licensed hydropower projects and how 
these projects demonstrate new growth potential we see in the hy- 
dropower industry. 

The U.S. hydropower fleet is made up of 2200 plants with a ca- 
pacity of almost 80 gigawatts. These plants provide roughly 7 per- 
cent of all electricity and close to half of all renewable electricity, 
making hydropower the largest provider of renewable power in the 
United States. 

Hydropower’s contributions to the electric grid are many: base- 
load power, peaking power, load following, energy storage, reli- 
ability, and more. Because of the need for more of these services, 
the industry has grown in recent years. In fact, the U.S. experi- 
enced a net capacity increase of 1.4 gigawatts from 2005 to 2013, 
and that is to power over half-a-million homes. 

A prime growth area is on existing infrastructure, such as 
nonpower dams and conduits. The projects today showcase these 
opportunities. Two would add generation to Bureau of Reclamation 
dams, two to Army Corps of Engineers dams, and another dam 
owned by New York City. They are all small projects, ranging from 
4 to 15 megawatts, and together, they will add 51.7 megawatts to 
the system, enough to power close to 21,000 homes. 

Of the 80,000 dams in the United States, only 3 percent have 
electric-generating facilities. The vast majority were built for other 
purposes, water supply, navigation, irrigation. 

The Department of Energy recognized this untapped potential of 
nonpower dams and in 2012 released a report of these projects. The 
map you see on the screen depicts the size and locations of the top 
prospects. 

The study showed 12 gigawatts of total potential, with 8 
gigawatts available at the top 100 sites alone. Eighty-one of the top 
100 sites were located on Corps of Engineers dams. These types of 
projects, including the five here today, are some of the lowest-im- 
pact developments in the energy sector. No new dams need to be 
built, and the projects aim to utilize existing fiows. What better 
way to maximize the benefit of this infrastructure by also gener- 
ating renewable carbon-free power? 

These projects can face a variety of obstacles that push back con- 
struction timelines, thus, requiring the action that the sub- 
committee is taking today. Speaking generally, these include delays 
in post-licensing construction approvals, refinements in project de- 
sign, negotiations on power purchase agreements, and others. 

To begin, hydropower has the most complex development 
timeline of any renewable resource. It can take 10 years or longer 
from the start of licensing through construction to being placed in 
service. It also requires considerable upfront financial commitment 
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from the developer for the studies needed for Federal and State ap- 
provals. 

Water is a public resource, and NHA recognizes the need for 
thorough review of new project applications. However, the overall 
process can also be a factor for delays in moving to start of con- 
struction. For example, when adding generating facilities to non- 
powered Federal dams, FERC may issue a license; yet, that project 
cannot start construction until it receives additional approvals from 
the Federal dam owner. If there are unanticipated delays for those 
approvals, no work can commence. 

NHA notes that the House passed H.R. 8 and the Senate is de- 
bating is S. 2012, energy bills that contain bipartisan provisions to 
address inefficiencies and improve coordination in the hydropower 
process. We note the Water Resources Reform and Development 
Act of 2014 provided direction to the Corps to prioritize hydro de- 
velopment and complete permitting in a timely and consistent 
manner. 

Also, S. 2012 specifically aims to address the issue at hand 
today. It contains a provision allowing applicants to receive an ex- 
tension of the commence construction deadline for up to 8 addi- 
tional years. NHA strongly supports all of these efforts. 

Further, design changes for projects at Federal facilities can re- 
sult from discussions with the Federal owners as developers move 
to construction. Working cooperatively, developers must show the 
final construction plans will not interfere with the original pur- 
poses of the Federal dam and, also, not harm its integrity. 

There have been instances where design changes were proposed 
post-licensing and pre-construction that differed from the design 
that was originally licensed. As such, more consultation was need- 
ed between the developer FERC and the Eederal owner to approve 
these changes. 

Lastly, industry members also report difficulty securing power 
purchase agreements. In testimony before the subcommittee last 
year. Cube Hydro, a developer, stated that regulatory uncertainty 
and risk of delays can negatively impact acquiring PPAs, and that 
failure to obtain one, in turn, inhibits the ability to obtain project 
financing. This can include post-licensing financing to cover con- 
struction costs, which can also impede the ability to meet the start 
construction deadline. 

To conclude, hydropower projects have a critical role to play in 
meeting our Nation’s energy, climate, and economic development 
objectives. The five projects the subcommittee considers today are 
prime examples of the tremendous growth potential at existing 
water infrastructure across the country. 

It is NHA’s hope that the time granted by these extensions allow 
the projects to complete the process and protect the significant in- 
vestment of time and financial resources, both by the developers 
and also the Federal Government. 

I thank the subcommittee for inviting me to testify, and I look 
forward to answering your questions. 

[The prepared statement of Mr. Leahey follows:] 
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Executive Summary 

1 . The existing hydropower system provides roughly 7 percent of all U.S. electricity generation 
and close to half of all renewable electricity generation, making hydropower the single 
largest provider of renewable electric power in our country. 

2 . Hydropower also has signincaiit growth potential, particularly at existing non-powered dams. 
These t\ pcs of projects, exemplincd by those before the StibcommiUce today, are some of 
the lowest impact developments in the energy sector. 

3. Projeels can face a variety of obstacles that push back construction timelines, 'fhesc include 
delays in necessary post-licensing construction approvals, additional environmental permits, 
refinements in final project design, continuing negotiations on power purchase agreements, 
securing financing, and others, 

4. Nl lA supports the bipartisan cITorts in both the I louse and Senate to address regulatory 
inefficiencies and to improve coordination in the overall hydropower project approval 
process, including the issues that lead to the need for commence construction deadline 
extensions. 

5. New small hydropower projects, .such as these on existing water infrastructure, liavc a critical 
role to play in meeting our nation's energy, climate, and economic development objectives 
and will add to our portfolio of renewable, carbon-free resources. 


0 



Introduction 


C’jood morning Chairman Whitl'ieid. Ranking Member Rusli and members of ihc Subcommittee. I 
am .lelTrey I.eahey, Deputy Executive Director of the National I lydropower Association (NHA), 

1 am pleased to be here to discuss several pieces of hydropower legislation to reinstate and 
extend the deadlines for the commencement ofconslruclion for several licensed hydropower 
projects and how these projects are illustrative ofthe new growth potential wc sec in (he 
hydropower industry. 'I'hc bills include: 11. R. 2080, 2081, 3447, as well as two bills yet filed for 
federal Energy Regulatory Commi.ssion (FHRC) projects 1 2642 and 12715. 


A.s background, NM.A is a nonprolit national association dedicated to promoting clean, 
affordable, renewable li.S. hydropower- from conventionai hydropower to pumped storage to 
marine and hydrokinctics. Nl-IA represents more than 220 companies, from fortune 500 
corporations to family-owned small businesses. Our members include botli public and investor- 
owned utilities, independent power producers, developers, equipment manuracturers and other 
service providers, and academic professionals. 

U.S. Hvdronower and Cirowth Potential 

C'urrently. the U.S. hydropower fleet is made up of almost 2200 indivitliial plants with a total 
capacity of approximately 80 (iW .' 'fhese plants provide roughly 7 nercent of all U.S, 
electricity generation and close to half of all renewable electricity generation - making 


' 2014 1 1} drop<i\vcr Market llcpon, Dcparlnicnl of ftnergy, Olllcc of Energy I tfltcicnc) and Renewable I jicrgr-. 
W ind and W uter Power 1 cchnologics 01 tree and Oak Ridge Kalional ! .atx)rator\'. Ikxceulixe Suminarr P. V. 
iru p:,kcnera\ .go\.'ccrc'waicr'do\vnioa ds/70i4-hvdroix>wer-market-renori 
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in dropowcr the single largest provider of renewable electric power in our country^ I hese 
figures do not include the tidditional 42 livdronowcr numned storage plants with 
approximately 22 GW of capacity - projects that make-up almost all, 97 percent , of utility-scale 
energy storage in the li.S. today/ 

I lydropower generation avoids millions ofmetric tons of carbon emissions each year. In fact, 
regions that rely on hydropower as a primary energy source reap the benefits of significantly 
cleaner air w ith some of the lowest carbon intensity rates in the country. In addition to this clean 
and renewable energy, hydropower infrastructure provides other important benefits, including 
managing river flow for species and habitat protection, flood control and drought management, 
w'atcr supply as well as others. 

The map on the following page was developed by tlie Department ofHncrgy (DOC) through Oak 
Ridge National Laboratory (ORNL) and provides a visual representation of the size and location 
of projects for both the federal and noti-fcdoral hydropow er systems. C.xisting hydropow-er assets 
arc located in all but two slates (Delaware and Mississippi), though every state receives the 
benefit of the clean renewable generation that these projects provide. 


"2014 i h'drupower Vtarket Repurl and Mnergy Information Administration data. 
http:/V\M\\weia.mn/clcclriciU/monthlv.-'com labie eranhcr.crmOl^enml I 1 a 
’ 20 ! 4 i [\'dr(>porr cr Market Repttrt. iivoculivc Summars P. VtU. 

4 



128 



The contributions of the existing hydropower fleet to the electric grid are many (baseload power, 
peaking generation, load-following, energy storage, reliability and more). And it is because of 
the need for more of these benefits and services that NHA has seen the hydropower industry 
grow and expand in recent years. In fact, the United States experienced a net capacity increase of 
1.4 GW** from 2005 to 2013, enough to power over half a million homes^, with even more 


2014 Hydropower .Market Report, Executive Summary P. VI. 

^ An Assessment of Emergy Potential at Non-Powered Dams in the United States, Department of Energy, Office of 
Energy Efficiency and Renewable Energy, Wind and Water Power Technologies Office and Oak Ridge National 
Laboratory, April 2012, Executive Summary P.VII, Footnote 1. 
httD://nhaai).oml.gov/sites/defauil/file.s/NHAAP NPD FYll Final Report.pdf 
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projects ill licensing or in the construction phase today. And this despite an approval process that 
takes \ cars longer than that of other renewable resources. 

One ofthe prime areas of this growth in the hydropower industry is on existing infrastructure, 
such as non-powered dams or conduits. I'hc projects highlighted in the hearing today shotvease 
these opportunities: two arc proposals to add generation to Bureau of Kcclamation dams; two arc 
proposals to add generation to Corps ofiingineers dams; and another is a proposal to add 
generation at a dam owned by a locality, in this case New York City. It is interesting to note that 
w hile most view hydropower as a west coast renewable resource, these projects arc located 
across the country outside ofthe hydropower-rich slates of Washington, Oregon and California. 
One is proposed in the Northeast (New York). One is proposed on the Maryland-West Virginia 
border. One in the Southeast (North Carolina). .And two in Montana. 

Taking a moment to di.scuss the details ofthe projects furlher, they arc all small hydropower 
projects ranging in capacity from the 4.0 MWs to 15 .MWs; 

• W. Kerr Scott project (North Carolina) -4.0 MW; 

• Clark Canyon hydroelectric project (Montana) - 4,7 MW; 

• Cannonsville Dam project (New York) - 14 MW; 

• .Icnnings Randolph Dam project (Maryland) - 14 MW; and 

• Cjibson Dam hydroelectric project (Montana) - 15 MW. 

Added together, these small projects, once built, will add 51.7 MW of capacity to the system, 
enough to power close to another 21,000 lioiiics .*’ 


’ 2012 Xon'po^\■crcd Dams Kopori. l-2\cculive Summary. P.VII. l-oolnoic i. 
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These projects exemplify the broader opportunities that exist to build on the nation's existing 
infraslruclurc. Oflhc approximately 80,000 dams in the U.S. today only 3 ncrcciit have electric 
generating facilities. Put another way. 97 percent of our dams do not produce power and were 
built for other purposes such as water supply, irrigation, navigation and recreation. Nl I.A 
recognizes that not every existing dam may be a suitable candidate to add power generating 
equipment, as many factors conic into play in development decisions: project economics; 
generation potential; natural resource considerations; transmission needs; dam safety; etc. 
However, w hat this statistic shows is the large untapped universe of potential opportunities that 
exist. 

fhose dams that are candidates for hydropower development are infrastriicttire that will continue 
to exist, operate and release flows to meet water supply, irrigation, flood control, and other 
purposes for which they were originally constructed - regardless of w hether hydropower 
facilities arc installed. It is good piihlic policy to lake advantage of these existing releases to 
capture the energy currently untapped at these sites to add to our portfolio of renewable, carbon- 
free resources. 

The Department oflincrgy recognized this opportunity and in 2012. through the Oak Ridge 
National Laboratory, released an assessment of potential capacity at non-powered dams for 
projects greater than 1 MW. 1 he map below on the following page depicts the size and location 
of the lop projects of tliat survey with capacity greater than I MW. 
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The results of the study show that over 12 GW of potential exist across the existing system with 
8 GW of potential available at the top 1 00 sites/ Also of interest, 81 of the top 100 sites were 
located on federal facilities, in particular, Army Corps of Engineers dams.® 


These types of projects, including the five proposals here today, are some of the lowest impact 
developments in the energy sector. No new dams need to be built and the projects aim to utilize 
existing flows through the projects. This water is already moving through the system, what bettei 
way to maximize the benefits of this infrastructure by also generating clean, renewable power 
with them. 

’ 2012 Non-Powered Dams Report, Executive Summary P.VII and VIII. 

* 2012 Non-Powered Dams Report, Executive Summary P.VIII. 
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Addressing the Need for Hydropower Project Extensions 

The projects subject to this hearing, as well as others, can face a variety of obstacles that push 
back construction timelines, thus necessitating the action the Subcommittee is taking today. 
Speaking generally, these can include delays in necessary post-licensing construction approvals, 
additional environmental permits, refinements in final project design, continuing negotiations on 
power purchase agreements, and others. 

To begin, hydropower has the longest, most complex development timeline of any of the 
renewable energy technologies, with projects taking 10 years or longer from the start of the 
licensing process through construction to being placed-in-service. This process requires a 
considerable up-front financial commitment from the developer to undertake the engineering and 
environmental studies required for various federal and state approvals. The chart below on the 
following page outlines the integrated licensing process or ILP, the default process for 
authorizing hydropower projects. 
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Integrated licensing Process 
(Sec8on 241 of fte &ergy PcMJcy Acl of 20?^} 



»Sec8an 24 1 oMh« Etioroy PolkryAoHjfSOM inpink. 


A multitude of federal and state agencies, as well as the public and other stakeholders, play a 
major and important role in the process. And in the chart above, additional authorizations such as 
those required by the federal dam owners are not included, coming at the end of the timeline 
after the FERC issuance of the license. 

Water is a public resource and NHA and the industry recognize the necessity and need for 
thorough review of new project applications. However, this overall process can also be a reason 
for delays in projects moving to start of construction. For example, for projects adding 
generating facilities to non-powered federal dams, FERC may issue a license, yet that project 
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cannot commence construction until it has received additional approvals from the federal owner 
of the dam. If there arc unanticipated delays for those additional needed approvals, no work can 
commence. 

N1 lA notes that the I louse of Representatives has passed legislation (the North American Fnergy 
Security and Infrastructure Act. 1 1.R. 8) and the Senate is currently dchaling a bill (the Energy 
Policy Modernization Act. S. 2012) that contain bipartisan provisions to address regulator} 
inci'llciencies and to improve coordination in the overall hydropower approval process. In 
addition, the Water Resources Reform and Development .Act 0(2014 also provided direction to 
the Corps of Engineers to make the development of non-Fcdcrai hydroelectric power at Corps 
civil works projects a priority and requiring Corps permitting be completed in a timely and 
consistent manner. Finally. S.2012 specincally aims to address the issue at hand for these 
hydropower projects before the Subcommittee ioda\'. containing a provision that provides for an 
applicant to receive an extension of the commence construction deadline for up to an additional 8 
years. 'I'his w'ould alleviate the need for individual project developers to get these 
congrc.ssionally-approved extensions. NHA strongly supports all these elTorts, 


Secondly, design refincinenls and changes for projects at federal I'acilitio.s arc an i.ssue that can, 
on occasion, result from the interaction and discussion with the federal owners as developers 
proceed to construction. In working cooperatively w ith the federal owners, developers mu.st 
show that the frnal eonslruction plans will not interfere with the original purposes of the federal 
dam and also not harm the integrity of the dam, which is completely appropriate. 


II 
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I'hcrc liavc been inslanees. where through these discussions, design changes were proposed post- 


licensing and prc-conslruction. which materially diiTcred from the design of the project as 


originally licensed by FERC, As a result, additional consultation between the developer. FHRC 
and the federal owner has been needed to approve these changes. 


l.astly, securing power purchase agreements is another area where industry members report 
difficulties. In fact, in testimony before this Subcommittee la.st year. Cube 1 iydro. a project 
developer, testified: 

■■Regulatory uncertainty and the ever-present risk of project delays make it 
difficult to acquire power purchase agreements (PI’A) for the sale of power from 
the plant, as potential off-takers are rcluetant to sign up for long term agreements 
for uncertain projects. The failure to obtain a I’PA. in turn, inhibits a developer's 
ability to obtain project financing creating a vicious cycle that has caught many 
proposed hydropower projects,"'^ 

As Cube I Iydro also testified, and other NMA members have reported, the uncertainty and delays 
impact the ability to secure financing, including post-licensing financing to cover construction 
costs, which then also impede the developer's ability to meet the start construction deadline. 

1 lydropower projects have many merits (long life spans, low fuel costs, low Oi&M costs and 
more), however, tlic near-term risks and iiiicenaintics can affect both the decisions by investors 
on where and w hen to commit their capital and the ability to secure PPAs. 


lUicrg) and Po\\cT Subcominiucc I iwiring. Discussion Drafts .Addressing I Isdropower Reguialoiy Moderni/ation 
and iddyc fd-occss t'oordinalion under Ihe Natural Gas .Act. Testimony or.Iohn. Collins. Cube ! !} dro. P. 7. 
http: '/enei es eommercc.house.eos diearin».Aii.seussion-drafts-addressine-h\drono\ver-reuu[a{or\ -modernirat lon-and- 
rerc-p r occs.s 
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Conclusion 


New hydropower projects have a critical role to play in meeting our nation’s energy, climate, and 


economic development objectives. 'I'he five projects the Subcommittee considers today are prime 
examples ofthc tremendous growth potential that exists by utilizing existing water inlrastructiirc 
across the country, lliese projects involve partnerships between private developers, the Bureau 


of Reclamation, and the Corps of lingincers. And in one ca,sc, the developer itself is the city of 


New York. 


Until Congress comprehensively addresses hydropower licensing, eases such as these, reejuiring 
special legislation from Congre.ss to extend construction deadlines, will continue. It is NHA's 
hope that the additional time granted by these extensions will allow the projects to complete the 
process and protect the signillcant invc.stment of time and llnancial resources by both the 
developers and the federal government. 

1 thank the Subcommittee for providing ine this opportunity to testify and i look forward to 
answering your questions. 


13 



137 


Mr. Whitfield. Thank you, Mr. Leahey, and thank all of you for 
your opening statements. 

At this time I will recognize myself for 5 minutes of questions. 

Mr. Bottiggi and Mr. Slocum, let me ask you, the Cayman Group 
that purchased these power plants in the Northeast, how many did 
they purchase and what did they pay for it? What was the pur- 
chase price? 

Mr. Slocum. I can’t remember the exact number of power plants. 
I believe it was a deal that included, I think, five or six total power 
plants in two different geographic markets in PJM and in ISO New 
England. 

I don’t know if there was a public purchase price. Because En- 
ergy Capital Partners is a private equity firm, it doesn’t have to 
submit Securities and Exchange Commission filings. But it was 
most likely in excess of $10 million, and it also was not a merger; 
it was a disposition. 

Mr. Whitfield. So, FERC did approve the acquisition? 

Mr. Slocum. Yes, sir. 

Mr. Whitfield. And so, Brayton Point is the plant that was 
closed? Is that the one you refer to in your testimony? 

Mr. Bottiggi. Yes, sir. That was a 1500-megawatt, coal-fired 
power plant. 

Mr. Whitfield. Now, Mr. Slocum, you said market manipula- 
tion. If it is coal, I would think environmental had something to do 
with it as well. 

Mr. Bottiggi. Well, the low price of natural gas has put pressure 
on coal-fired electricity. 

Mr. Whitfield. Right. 

Mr. Bottiggi. So, it was closed for economic reasons 

Mr. Whitfield. Yes. 

Mr. Bottiggi [continuing]. Is what they claimed. 

Mr. Whitfield. But the EPA regulation on existing coal plants 
also makes a big difference. 

Mr. Bottiggi. Right. 

Mr. Whitfield. But, whatever the reason, they closed that down 
and that created a shortage of supply, is that correct? 

Mr. Slocum. Yes, sir. 

Mr. Bottiggi. Correct. 

Mr. Whitfield. And so, that contributed to these higher rates? 

Mr. Bottiggi. It did. 

Mr. Whitfield. Now, on the capacity markets, I am certainly not 
an expert on capacity markets, and I know it is pretty complicated, 
but it is my understanding there are two areas of the country that 
have mandatory capacity markets, is that correct? 

Mr. Slocum. Yes. 

Mr. Whitfield. OK. And one of them is ISO New England, and 
one, is it PJM? 

Mr. Slocum. Yes, sir. 

Mr. Whitfield. OK. Now why do they feel like they are nec- 
essary, say, in New England, these mandatory capacity markets, 
but they are not necessary in other parts of the country? 

Mr. Bottiggi. In other parts of the country where there are no 
Regional Transmission Authorities, RTOs, which ISO New England 
is one of them, they still use a cost-of-service model to finance 
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power plants. A utility will still be vertically integrated and will 
still own their own capacity, their own power plants. So, they will 
develop and construct a power plant and go to the State regulators, 
and the State regulators will review the cost structure. As long as 
it is just and reasonable, they will pay the utility the full cost to 
construct and maintain that power plant. 

Mr. Whitfield. And did I understand that the ISO New York 
has not allowed you to self-supply anymore? Is that correct? 

Mr. Bottiggi. iso New England, correct. 

Mr. Whitfield. I mean ISO New England. 

Mr. Bottiggi. Yes, correct. We are grandfathered for our existing 
power plants, municipal utilities are, but if we want to build a new 
plant in the future now, we can’t build it just on the backs of our 
own ratepayers to satisfy our own 

Mr. Whitfield. So, when you were talking about reforming the 
capacity markets, were you primarily focusing on the ability to self- 
supply or is there other area of reform you were referring to? 

Mr. Bottiggi. Well, the forward-capacity market for all utilities, 
for all generation in New England, setting aside self-supply for the 
moment, what happens is, if an old power plant is still in existence, 
like many still are, when an auction clears like the 8 forward-ca- 
pacity auction, new generation gets paid that very high price. It 
was $15 a kilowatt month. But existing generation gets an average 
price. So, in this case, existing generation went from being paid $3 
a kilowatt month to $7 a kilowatt month. Putting that in dollar 
terms — we have an old power plant, so I am familiar with the num- 
bers — we currently get about $2.5 million a year in capacity pay- 
ments. It is really value because we self-supply. 

Mr. Whitfield. Right. 

Mr. Bottiggi. It is $2.5 million a year, and it costs us about $2.5 
million a year to maintain that plant. So, just to have it sit there 
is a break-even proposition. 

After EGA 8 went through, if we were an independent generator, 
that $2.5 million for our old power plant jumps to $6 million a 
year. So, it is a windfall for the old plants that are just hanging 
around. 

The next auction in 2019, when EGA 9 cleared — and this will 
happen — that old power plant that we have would go from $2.5 
million to $6 million, now to $9.5 million a year we are going to 
get just for sitting there, just for hanging around. So, that is why 
this $1 billion in 2016 is jumping to $4 billion in 2018. 

Mr. Whitfield. Yes. OK. Well, I wish we could talk more about 
this. My time has expired. 

So, Mr. Rush, you are recognized for 5 minutes. 

Mr. Rush. Thank you, Mr. Ghairman. 

Mr. Slocum, the bill amending Section 203 that would exempt 
mergers or consolidation of facilities with a value of less than $10 
million from FERG’s merger review authority has been portrayed 
as a very innocuous bill that would simply correct a drafting error 
from EPAG 2005 language. However, in your testimony you take 
a decidedly different view on this legislation. You are stating that, 
even with mergers or consolidations under $10 million, it is pos- 
sible that — and I am quoting you — “a single facility or contract has 
the ability to be a pivotal supplier in a given market, providing the 
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owner with an ability to unilaterally charge unjust and unreason- 
able rates.” End of quote. 

Can you give an example of how allowing this exemption from 
FERC review of mergers under $10 million might result in unjust 
and unreasonable rates? 

Mr. Slocum. Yes, sir. Let’s take this Brayton Point facility that 
has been the subject of parts of this hearing. As the chairman 
pointed out, that was not a merger and it also was in excess of $10 
million. But let’s assume, theoretically, that the Brayton Point fa- 
cility was a standalone company that Energy Capital Partners was 
going to merge with in order to combine the two companies into 
one. It is likely that, because of the age of the Brayton Point facil- 
ity, that that transaction could have been valued at less than $10 
million. And therefore, FERC, under this proposed legislation, 
would not be able to review that transaction. And that would be 
a problem because, as we identified in our market manipulation 
complaint, that single facility was what economists term “a pivotal 
supplier” in that market, and therefore, not allowing FERC the dis- 
cretion to look at that kind of transaction I think is problematic. 

It is important to note that it isn’t like FERC is a difficult place 
to submit a merger application. I cannot find in the last 20 years 
a single merger consolidation proposal that FERC has rejected out- 
right. So, this is not necessarily a difficult process. 

I understand that the $10 million threshold sounds like it is a 
reasonable proposal, but there are a number of examples where in- 
stituting this threshold would deny FERC the opportunity to re- 
view pivotal supplier transactions. 

Mr. Rush. Well, Mr. Minzner from the first panel indicated that 
FERC has other tools at its disposal to protect consumers, even in 
a situation where a series of mergers take place, but not individ- 
ually meet the $10 million standard. What do you think about that 
statement? 

Mr. Slocum. Well, I think that in the case of the transaction of 
the Energy Capital Partners’ acquisition of a portfolio of power 
plants, FERC approved that transaction. And yet, the result of that 
transaction was that one entity was able to utilize the capacity of 
one power plant to have a billion-dollar swing in energy prices. 

And so, in this case, FERC reviewed the transaction, approved 
it, and then, did not have safeguards in place. Even after we 
brought our market manipulation complaint, FERC still did not 
rule on it because they deadlocked two-to-two. 

So, at its core, the Federal Power Act is all about reviewing 
transactions. We think it is very important that FERC retain the 
ability to be able to review any and all mergers and consolidations 
of facilities under its jurisdiction. 

Mr. Rush. I want to thank you, Mr. Chairman. 

Mr. Whitfield. Mr. Marsan, you look like, did you want to say 
something? 

Mr. Marsan. Thank you, Mr. Chairman. 

I don’t think anything that Mr. Slocum is saying frustrates the 
intent of Section 203. As he stated, he is bringing a complaint for 
market manipulation right now, and FERC still has, as the general 
counsel stated, market power authority over all rates. And folks 
like Mr. Slocum and other citizens who want to bring a contest to 
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market suggesting market power can do so, and FERC has full au- 
thority to review that. So, I don’t think any change to Section 203 
frustrates FERC’s ability to monitor these things. 

Mr. Whitfield. The gentleman’s time has expired. 

At this time, Mr. Flores, you are recognized for 5 minutes. 

Mr. Flores. Thank you, Mr. Chairman. 

Mr. Powell, a couple of quick questions for you. 

Mr. Powell. Yes, sir. 

Mr. Flores. Would allowing an agency to utilize aerial data and 
to condition a permit on a followup ground survey interfere in any 
way with the integrity of the environmental review? 

Mr. Powell. No, sir, I don’t believe that it would. It is very com- 
mon practice, even today. Landowners routinely deny survey per- 
mission. That is very common in every proceeding. FERC uses its 
conditional authority to require us to go back and close any gaps 
that those other agencies administering those Federal reviews re- 
quire. 

Mr. Flores. OK. Well, let’s go ahead and build on that. In Mr. 
Lloyd’s testimony, the testimony appears to be driven by his dis- 
satisfaction with the FERC public interest review rather than any 
substantive criticism of H.R. 3021, outside of the notion that, for 
some reason, that EERC wouldn’t require air survey data to be 
verified by a ground survey. 

So, two parts to this. In your experience with these permitting 
decisions, do you have any reason to believe that an agency would 
ignore the authority provided in H.R. 3021, which states very clear- 
ly — and I quote — “An agency accepting aerial survey data may re- 
quire, as a condition of approval, that such aerial survey data be 
verified through the use of ground survey data before the construc- 
tion or extension of a facility that is subject of such application.”? 
Unquote. Do you have any reason to believe that FERC or any 
other agency would ignore that authority that is provided in H.R. 
3021? 

Mr. Powell. I would say, as a general rule, no. I think there 
might be some specific places where, I would say particularly a 
State agency that is administering 401, might because they may 
want 100 percent before they would deem the application complete, 
which is why this legislation is that important. 

Mr. Flores. OK. Good. Do you think that Mr. Lloyd’s concerns 
are well-founded, given that it is verified by a ground survey? 

Mr. Powell. Not in my experience, sir. 

Mr. Flores. OK. 

Mr. Powell. As a matter of practice, prior to profiling, appli- 
cants approach the regulatory agencies, the Fish and Wildlife Serv- 
ice or the State agency administering their listed species program, 
the SHPO — I’m sorry — State Historic Preservation Office, and dis- 
cuss which species should be considered in a particular project, 
what the survey protocol should be for those resources. As you 
might imagine, most species don’t occur across all geographies. 

And so, it tends to be a very small subset of the overall list, and 
they tend to be unique to specific habitats, which you can identify 
by and large. You may not be able to determine specifically wheth- 
er the individual is there today, but you can very much limit the 
area that requires resurvey, as a general rule. There are other spe- 
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cies that are more broadly distributed and you would need to do 
that. 

Mr. Flores. OK. I have got a little bit of time left. Do you have 
any general comments on anything that has been said about 
FERC’s environmental review process today? 

Mr. Powell. Well, I think FERC’s environmental review process 
is very good. 

Mr. Flores. OK. 

Mr. Powell. They strongly encourage applicants to work with 
the landowners, and we do that. We do that throughout the proc- 
ess. We do that all the way to the very end of a process. We want 
to obtain survey permission, and we want to do the required sur- 
veys to complete the record. There is really no benefit to us to hav- 
ing an incomplete record that late in the project. So, we do very 
diligently try to get that, but what is needed is a solution. 

There are going to generally be some landowners that are going 
to say no, and we need a mechanism where a regulatory agency 
can’t say, well, this one individual said no. Therefore, I don’t have 
to review your permit, and I can wait until after the certificate and 
after the order and after imminent domain, until you can gain ac- 
cess. And, oK, now my regulatory review clock starts. And that 
happens. 

Mr. Flores. OK. Thanks, Mr. Powell. I thank the rest of the wit- 
nesses for their testimony. 

Mr. Chairman, I yield back the balance of my time. 

Mr. Whitfield. The gentleman yields back. 

Mr. McNerney is recognized for 5 minutes. 

Mr. McNerney. I thank the chairman, and I thank the witnesses 
this morning. 

Mr. Slocum, what would be the practical effects of the merger 
legislation? 

Mr. Slocum. The practical effects would be that any merger or 
consolidation under $10 million would not be subject to FERC re- 
view. 

Mr. McNerney. So, you think there would be a rush of unques- 
tioned mergers at that point? 

Mr. Slocum. I don’t know if there would be a rush, but I think 
that, theoretically and practically, you could have a merger or con- 
solidation structured in a way to ensure that you get under that 
threshold amount. 

Mr. McNerney. OK. 

Mr. Slocum. And particularly as we see a lot of older generation, 
whether they are older nuclear power plants or older coal-fired 
units, that for a variety of reasons, by themselves are not worth 
very much, but as part of a larger portfolio could be extremely val- 
uable. We just think that it is not prudent policy to not allow 
FERC to review those transactions when they are first proposed. 

Mr. McNerney. Thank you. 

Mr. Leahey, in your testimony you mention that S. 2012 contains 
provisions to extend construction timelines to 8 years. What are 
some of the biggest obstacles that prevent construction post-licens- 
ing? 

Mr. Leahey. Sir, thank you. As I mentioned in my testimony, 
particularly on these pieces of infrastructure, these existing dams 
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that are owned by the Federal facilities, once FERC issues the li- 
cense for the project, there still may be supplemental permits that 
are required to get either from the Bureau of Reclamation or from 
the Army Corps of Engineers. Delays in that permitting process 
can, then, cause those delays that require the applicants or the li- 
censees to come back to Congress individually. 

The cases before you also have a variety of other issues that 
come up post-licensing. In one of the cases, I believe it was getting 
easements for purposes of the transmission line. In others, there 
were unexpected issues that resulted when work started at the 
dam. So, a variety of things can pop up post-licensing that could 
cause those delays. 

Mr. McNerney. Mr. Lloyd, would you please explain 

Mr. Whitfield. Your microphone. 

Mr. McNerney. Oh, thank you. We lost power or something. I 
will speak up. 

Can you please explain if an aerial surveying can effectively 
identify the full range of critical mass in the environment and cul- 
tural resources on the ground from such a distance? 

Mr. Lloyd. Unfortunately, I think the answer is no. The data 
that we have looked at shows that often endangered species are un- 
derground. Often, if you have to delineate a wetland, you have to 
do digging in the ground to find out the kind of soils that are there. 
I wish I could tell you the aerial surveying would solve the prob- 
lem, but for a large number of species that we have looked at it 
will not solve the problem. 

If I may, our experience has been that FERC is not getting 
enough environmental data to adequately do its job. What we are 
finding is, when a State permitting agency has to come in and do 
permits, they have to look at those permits in a much more granu- 
lar way, generate a lot more environmental data. It enables them 
to make a better decision. We think that that information ought to 
be in front of EERC when FERC makes its decision in the first 
place, and that that would help the process, not harm it. 

Mr. McNerney. Well, another one of the things you mentioned 
is that some folks might be offended by aerial activities. What 
about drones, unmanned drones? How is that going to fit into this? 

Mr. Lloyd. I don’t think we have experienced it yet. We have 
had concerns about helicopters and low-flying aircraft. To be honest 
with you, given where the technology is going in this country, I 
think drones may be the next step. We may all need to look at that 
to see whether that is not an invasion of the use of private property 
by using drones to go over private property. 

Mr. McNerney. I mean, in my career prior to coming to Con- 
gress, I did a survey of a competitor’s equipment. I don’t think they 
would have been too happy if they had known about it, but they 
didn’t have any way to stop me. 

[Laughter.] 

Is that the kind of thing we are talking about? 

Mr. Lloyd. It is the kind of thing we are talking about. Land- 
owners in New Jersey have already experienced adverse impacts 
from helicopters. As I have said, I expect that drones might be even 
more invasive, and I don’t think we have addressed that issue at 
all as yet. 
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Mr. McNerney. All right. Thank you, Mr. Chairman. 

Mr. Whitfield. Well, I think that concludes our questions, ex- 
cept for our friend Mr. Kennedy. So, we will recognize him for 5 
minutes as well. 

Mr. Kennedy. Thank you, Mr. Chairman. I appreciate the time, 
and I appreciate the witnesses being here and your testimony. And 
if you guys stick around for me, I will ask you a couple of questions 
as well. 

Mr. Bottiggi I heard also say that the market rules are vital to 
ensuring reliability. I was wondering if you could share your take 
on that? Are capacity markets the only way to make sure that new 
generation gets built? 

Mr. Bottiggi. Electric utilities have been around since the 
1800s, including Braintree Electric, and we think we have provided 
very reliable service in that 120 years. Capacity markets have been 
around since 2007. So, there was a way to do it before the capacity 
markets. I do not think they are vital. I think generators have to 
be paid enough revenue to cover their costs, but paying this wind- 
fall to old generation I don’t believe is necessary. 

Mr. Kennedy. So, I was interested in analyses that showed that 
over 90 percent of new generating capacity has been constructed 
under bilateral contracts or utility ownership, but not solely for 
sale in the capacity markets run by RTOs. What do you think this 
finding says about the ability of capacity markets to achieve the 
needed generation mix to meet the reliability and policy goals? 

Mr. Bottiggi. The forward-capacity market as we experience it, 
in my opinion, drives short-term decisionmaking. A long-term deci- 
sion for a utility is 40 years, whether it is electrical infrastructure 
or generation assets. So, the RTOs drive utilities to make short- 
term or the owners of generation to make a fairly short-term deci- 
sion. Seven years now is what you get paid for capacity if you clear 
the auction as a new resource. That is a short-term decision. 

Those same decisions, that same short-term window is only 1 
year. Each year is a new market for existing generation. So, the 
nuclear power plants that are closing in New England, Vermont 
Yankee, Pilgrim Nuclear Power Plant, and, then, in New York, 
FitzPatrick, they are all basing that decision on a short-term win- 
dow. 

When you get out of the RTO markets and you get down South 
and they are still building generation under the old cost-of-service 
model, that long-term view of the world that you need for these 
major expenses, that is why those assets are being built down there 
and they aren’t being built in New England. 

Mr. I^nnedy. You mentioned that Braintree has been able to 
self-supply its capacity, but that auction was taken away for fur- 
ther generation. What does that mean for your ratepayers going 
forward and how does the current ratemaking process for Braintree 
work within the structure of capacity markets? Finally, with regard 
to that, in your opinion, how critical is a review by the Federal reg- 
ulator to ensure that rates are, in fact, just and reasonable? 

Mr. Bottiggi. Braintree Electric being a municipal utility, for 
the most part, is not regulated. We set our own rates. I report to 
a three-member light board. The rates that we control within town, 
like our distribution system, we are not regulated. The capacity 
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markets are regulated at the State and regional level in New Eng- 
land by ISO New England. 

When deregulation occurred, since we were allowed to stay 
vertically integrated and own our own generation, the next step 
was, when the capacity markets was started, the ISO New England 
agreed you can self-supply your own generation. You don’t get paid 
for it as a generator and your load doesn’t pay for it. You are rev- 
enue-neutral. So, off we went and I built the 115-megawatt new 
state-of-the-art gas turbines that way. 

The ISO was led to believe that we had market power, the little 
municipal utilities had market power over New England. We only 
have a few hundred megawatts of generation in this 33,000 
megawatts of generation, but they were convinced that that gave 
us market power to manipulate the system. So, they took that self- 
supply option away from us. 

Flash forward to today. We have an old combined-cycle power 
plant, about 40 years old now, that we would like to replace with 
new modern generation. If we could self-supply, I could go to the 
town, borrow money, general obligation bonds at a very low rate, 
build a new power plant. Our ratepayers would pay off the debt 
service, and we would provide that capacity for our own needs. 

Since we can’t self-supply, we need to bid against other private 
companies into the forward-capacity market in order to try to re- 
place that old generation. It is much harder to do. We have been 
at it for 3 years. We would be well underway replacing that genera- 
tion now if we knew we could with certainty get paid, will get cred- 
it for that capacity. 

Mr. Kennedy. Thank you. 

Chairman, I yield back. 

Mr. Whitfield. I think we need to spend more time on these ca- 
pacity markets. 

[Laughter.] 

Mr. Bottiggi. I can come back. 

[Laughter.] 

Mr. Whitfield. Mr. Rush, do you have additional questions? 

Mr. Rush. Thank you, Mr. Chairman. I do have an additional 
question for Mr. Lloyd. 

Mr. Lloyd, recent studies have suggested that many of the States 
in the Northeast region do not require new natural gas infrastruc- 
ture to meet their energy needs. According to Post-2014 State-of- 
the-Market Report, the Northeast is a net exporter of natural gas, 
as in the summer of 2014 the attorney general of Massachusetts 
commissioned a study that determined the New England States do 
not need new infrastructure to meet their energy needs. 

Given the Northeast region is a net exporter of natural gas, is 
there a risk of overbuilding natural gas infrastructure in the 
Northeast? And how does FERC’s policy of certification of new 
interstate natural gas pipeline facilities address the possibility of 
overbuilding? 

Mr. Lloyd. Thank you. Congressman. 

I think there is a risk of overcapacity, and this goes directly to 
the FERC process. As I said, it has got 80 pipelines pending in 
front of it right now. Many of them are in the Northeast. They are 
looking at those pipelines on an individual basis and they are as- 
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sessing the need for those pipelines by looking at whether those 
pipelines have a contract for gas. 

Now we have some examples where the companies contracting 
for gas are related corporate entities to the companies that are 
building the pipelines. So, there is self-dealing going on there, and 
it doesn’t appear that FERC is going beyond just looking at the 
contract. 

So, what we are seeing, I don’t think FERC is adequately exam- 
ining all of the infrastructure at once. They are looking at it pipe- 
line-by-pipeline. And then, we don’t have an opportunity to look at 
what is the infrastructure that we actually need in the Northeast. 
Do we need 12 pipelines, for instance, crossing the Delaware River 
or could we meet our needs with far fewer pipelines? 

As you pointed out, because the Northeast, and New Jersey in 
particular, are net exporters of gas now, it is a real question about 
whether there is a need for gas. And if we build the new infrastruc- 
ture, the danger is we are going to be taking gas from the existing 
infrastructure and we are going to end up with wasted assets. 

And we have experienced this. If I may, we experienced this in 
New Jersey with the nuclear industry where, in fact, we began to 
look at three nuclear power plants. We spent a billion dollars in 
looking at those plants and never built any of them. 

Now the good news is, because we didn’t build them, there was 
no environmental impact. The bad news is, because we didn’t have 
a mechanism in place, a regulatory mechanism in place to review 
those expenses before the utilities made them, the ratepayers 
ended up paying them. 

I fear that we may face the same situation with natural gas in- 
frastructure where we are building pipelines that ultimately we 
may not need. And then, we will have to pay for those investments 
in one way or the other. 

Mr. Rush. Thank you, Mr. Chairman. 

Mr. Whitfield. Let me just ask a question. We have had a lot 
of hearings on the supply of gas in the Northeast. I was not aware 
that the Northeast is considered a net exporter of natural gas. Is 
that the case or is that not the case? 

Mr. Lloyd. As the congressman said, the attorney general of 
Massachusetts did just an analysis and said that they were a net 
exporter. This was, as I understand it, in regard to pipelines that 
were proposed to serve Massachusetts. 

We have had the same experience in New Jersey where, in fact, 
we have no net need for gas right now. One of the bases that the 
companies are justifying the pipeline is redundancy, but this is a 
question I think that FERC needs to address: should we have a re- 
dundant supply in New Jersey, in the Northeast, or anywhere? And 
I don’t think FERC has mechanisms in place to examine that. 

One way we have suggested that they might get at that is 
through a programmatic environmental impact statement which 
would look at a number of pipelines, not just one pipeline, and see 
what, in fact, the overall need is. And perhaps it would lead to a 
decision that assures that we have adequate supply for the North- 
east and for New Jersey, but also assure that we are not over- 
building, to leave ratepayers with a bill that they may not want to 
pay. 
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Mr. Whitfield. Did you have a comment on that, Mr. Powell? 

Mr. Powell. No, sir. 

Mr. Whitfield. OK. 

Mr. Powell. I am not expert on market. 

Mr. Whitfield. OK. 

Mr. Rush. Mr. Chairman, if I might respectfully request that you 
ask the attorney general of Massachusetts 

Mr. Whitfield. I am going to go up there and see him. 

[Laughter.] 

Mr. Rush. Well, take me with you. 

Mr. Whitfield. I will. 

[Laughter.] 

I have been wanting to go up there to Braintree, anyway. 

[Laughter.] 

I do want to ask one additional last question for Mr. Marsan be- 
cause in his written testimony he said that, since enactment of the 
Energy Policy Act of 2005, that FERC has been interpreting I think 
Section 203 to mean that any acquisition of any utility property, 
that they would have to get preapproval. I was just curious if you 
might just give us a couple of examples of that which you consider 
particularly maybe egregious. 

Mr. Marsan. Correct. I can speak from my own experience on 
this. I will just give you three of our own company’s transactions 
we have had to seek 203 approval for: a 12-kilovolt line and land 
rights for $1,513; a relay for $2,802, and miscellaneous substation 
equipment, $2,874. 

Mr. Whitfield. I’m sorry, would you just turn your microphone 
on, so that our transcriber can hear? 

Mr. Marsan. OK. Can you hear me better now? 

OK. I will just go through those again: $1,513 for a 12-kilovolt 
line and land rights; $2,802 for relays, and $2,874 for miscella- 
neous substation equipment. So, in each of those cases we had to 
take the expense of drafting a 203 application, the legal fees and 
such associated with it, file it with FERC. FERC had to do their 
due diligence, as the general counsel of FERC stated before, on 
transactions that would have no impact whatsoever on the grid. 

Mr. Whitfield. Well, thank you very much for that, and thank 
you all for your testimony. We look forward to additional contact 
with you, as we try to decide what we are doing with this legisla- 
tion. 

I also would ask unanimous consent that we enter into the 
record a letter of support from Advanced Hydro Solutions, a state- 
ment for the record from Clark Canyon Hydro, a statement from 
Congressman Zinke in support of H.R. 2080 and 2081, and a state- 
ment of record from the American Rivers. I think you all have seen 
this. 

Mr. Rush. No objection, Mr. Chairman. 

Mr. Whitfield. No objection? 

[The information appears at the conclusion of the hearing.] 

Mr. Whitfield. So, that will conclude today’s hearing, and the 
record will remain open for 10 days. 

We look forward to working with you all. Thank you very much 
for your time and your testimony. 

That concludes today’s hearing. 
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[Whereupon, at 12:42 p.m., the subcommittee was adjourned.] 
[Material submitted for inclusion in the record follows:] 

Prepared statement of Hon. Fred Upton 

Today we will examine eight bills as part of our ongoing bipartisan work to 
strengthen our domestic energy infrastructure to help keep costs affordable and reli- 
able for consumers and job-creators. 

Three of these bills make process changes at the Federal Energy Regulatory Com- 
mission (FERC), the result of which will be more streamlined agency oversight of 
the Nation’s natural gas infrastructure and electricity system. Specifically, they will 
allow greater use of aerial survey data in natural gas infrastructure approvals, cre- 
ate a new process for public challenges to certain electric rate changes previously 
not subject to redress, and raise the monetary threshold for FERC jurisdiction over 
electricity acquisitions which will help facilitate increases in transmission capacity 
for the utilities that need it. These are small but important changes that will help 
yield a more effective regulatory process at FERC, and ultimately a more affordable 
and reliable supply of energy delivered to folks in Michigan and across the country. 

Five of the bills before us today extend the licenses of hydroelectric power 
projects. Renewable hydropower is a critical component of our all-of-the-above en- 
ergy strategy, and its benefits are many. Hydro is cheap and reliable and has mini- 
mal environmental impacts. Each of these hydroelectric projects will create many 
high-paying construction jobs and expand the electricity supply for the communities 
directly served. They are precisely the kinds of power projects that both sides of the 
aisle can, and should, get behind. But as the law currently stands, the FERC li- 
censes for these five projects have or will soon expire before construction has start- 
ed, and for reasons outside the control of the companies undertaking them. These 
bills would extend the licenses and allow construction to commence in the future. 

All eight of these bills are steps in the right direction for American energy, and 
I urge my colleagues to support them. 
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1 1 iTll COXtJHKSS 
IsT Sessiox 


H.R. 3021 


To anuMul tho Xaturnl (»as Act to allow Ilu‘ use of aia-ial snrvox' data 
for ecriaiii appIi<*atioiis, aiul i'oj'otiu'f pni'pi)S('s. 


IX THE llOrsK OF HEPKKKEXTATIVEK 

Jn.v 10, 201 :> 

Ml', r’(iMii;() (Ibi- hiiiiscir, Mr. Mn.i.ix, ,Mr. S('II!!.M)I':i!, mul Mr. .MkI'IKs) in- 
troduciMl till' ibllowinr- bill; -wliicli wiis rcb’i't'iMi to tiio (Mnuniftoo on bill- 
oi'ii'y am! 1 'oiiiinori'i' 


A BILL 

To onu'iul tlu.' XiUnnil (ias Act to allmv the use of ac'rial 
sui'Vt'v (lata for certain applications, and for other purpose's. 

1 I>(: il ( iKicIcd bij the Senate and House of h'epreseida- 

2 lii'csofllie Undid States of Amertea in ('(in!/i‘(’ss asseiidded, 

3 SECTION 1. SHOKT TI TLE. 

4 Tliis Act may he cile'd as tlu' ‘h\('i'ial Infrastnicturi' 

5 Route Survey Act of 201.3’' or the ".MR Survey .\c1 of 

6 201. T’. 
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1 SEC. 2. AERIAL SURVEY DATA ALLOWED FOR CERTAIN AP- 

2 PLICATIONS. 

3 St'C'lion 7 of t lie Xalunil (las Act (1.3 U.is.C, 7171') 

4 is aiiieiuk'd hy mldine' at the end the rollowiiiy' new snh- 

5 Sl'clioil: 

6 "(i) Aerial Sluvky Data. — 

7 "(1) Data coi.lkctki) p.y aerial sriiVEY. — 

8 Dala eolhaded hy aerial survey shall hi' acee|)te(l in 

9 lii'ii ol', and eiven e(iual wei<>hl to, <>roun<l survey 

10 (lata I'or the pnrposi's of — 

11 "(A) eoinplef iiie- any pr('f'ilin<>' process es- 

12 lalilished to facililate the formal application 

13 proci'ss for obtaining- a cmlificate of public con- 

id I'l'iiit'iice and necessity nnder this section: or 

15 “(D) completing' an application associated 

16 with a l-’cik'i'al authorization (its defint'd in st'c- 

17 tion 13(a) with respt'ct to <in iipplicittion for it 

18 ctTtificate of public con\'enience iuid m'ct'ssity 

19 under this section). 

20 "(‘2) \’'ehiki('atiox, — An iiji'cncy iu-ceptin*>' <ier- 

21 till survey datii pursuant to parayriipli (1){B) nut>' 

22 re(|uire, as it condition of itpproval of itii applicittion 

23 iissociated with a Federal aulliorizittion described in 

24 such panijri'iiph, tint such iteriiil surv(>y datit be 

25 vt'rified tlirou<>'h the ust> of <rr<)und survey dittii bt'- 


• HR 3021 IH 
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fort' the (.•oiisti'iU'tion or extoiisioii of a facility that 
is till' sul)j<‘cl of sucli apijlication.’'. 


•HR 3021 m 
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H. R. 2984 


To ninoiul Hh* FoHoral l^)\voi’ Art to provide that aii\’ iiiaciiott In' tin- l''i‘iloi-al 
Knor<iy l’(‘o-u|a1ory (’oniinission that al}o\\'s a rato ('lump' to p) into 
oiToct shall 1 m‘ tivalt'd as an onioi’ ity tiio ( ‘oitimission foi' purposos 
of i'i'hi'ariip- and coui't review. 


IX THE norsE OF UEl’HESKXTATIVES 

•Iri.v s, 'JOl.") 

Ml'. K|';\'.\'ki)y (roi- him.st'if, Mr. .\'n.\i„ .Mr. .Mr. Ki.vzixdicii nf Illi- 

nois. Mr. l..\\(il-:vix. .Mr. .Mnn.'i'cix, .Mr. KK.\TlX(i. Mr. Lvxrii, .Ms, 
('l„\|{K 1)1' Massiicliuscits, .Mr. W'KLCll, .Ms. Kl'.sTKIi. .Ms. I'lXijHKi';, Mr, 
Ctcil.l.lXE. Mr, MrliiivHKX, Mr, ( '.\l'r.\x<i. and Ms. 'I’soxii.vs) iutro- 
tliicoil the rollinviiifj' liill; wliirh wa.s rolVi-roil lo tlio ('imimittw on Eiirr^'V 
ami ( 'oninu'rco 


A BILL 

To funoiid 1 !h' F<‘(l('ral I'owci- .Vet to provide tlial any inae- 
lion by the Federal Enero-y Rejiidalory Comiuissioii that 
allows a i-a1(,' ehaipu'e to mo into elTi'ct shall be Ireated 
as an order by the Coininissioii tor purposes of relieariiio' 
and eourt revii'w. 

1 /?e // nutded hij flu Sriidle (iiid l/oiisf of Hcpi'cscidd- 

lircs of I he V oiled Hlales ofAiiiericd in (dinjirss (issetiddal. 
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2 

1 SECTION 1. SHORT TITLE. 

2 This Act may he citt'd as the “Kair Hati'paycr Ac- 

3 countahility, Ti-aiispareiu-y, and ECricicncy Standards 

4 Act" or the "Fail- ]\ATKS Ad". 

5 SEC. 2. AMENDMENT TO THE FEDERAL POWER ACT. 

6 Suhscctioii (d) of s(‘(Tioti 'iO.') of the Federal I’()\v(t 

7 .\cl ( It) F.S.F. H24d(d)) is aiiuauled l)y addin<i' at the (MuI 

8 the following: 'd\ny al)sence of action l)>' the ( 'oniitiissioD 

9 that allows a change to tak(‘ d'fect nndt'r this section, in- 
10 chiding the ( 'oiumissioii iillowing the si.\ty dii\'s‘ notice 
1 1 heri'in j)r()\'i(U‘(l to ex])ii'e without ('onimission iiction, shall 

12 !)(' treated its <111 order issued hy tlie Coinniission iicceitting 

13 such chiingt' for pui'|)oses of section til.'!.". 


•HR 298.1 IH 



153 


1 -YnM i 4\P0 M )’l iOM’OM i >H< )J)34.XM 1 . 
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H.R. 


To iitiH'iul s(‘cli())i 2()-> ol’tlic- FoiU'i'a! I’uwt'j' Acl. 


IN THE lIorsE OF ]n^:PREsFNTATlVES 


Mr. Fo.mpko llio roliowiit^' l>iH; wiiioii was inTi'i’iiai lo Hit' 

( 'ominilti'f oil 


A BILL 

Td iUinMid w'clioii "103 ofllic Fi'dcra! Powci' >\ct. 

1 Ih il ciuirhd />,(/ //if Sc ikiIc (IikI Iloiisr of UcpiTst’iilii- 

2 lir(s ofthr ('iiilcd Sl(flcs ofAiiicriai in Coiif/iTss (iK.scnibIcd, 

3 SECTION 1. CLARIFICATION OF FACILITY MERGER AU- 

4 THORIZATION. 

5 Scdion 2()3(n)(1 )(l>) of tlic Federal Powei' Act ( 1 (i 

6 r.S.C. 824l)(a)(1 ){IF)) is amended by st rikin^- ’'sueli Cacili- 

7 ties or any part IheriH)!"' and insertiiiy '’sueh i'aeilit ii's. or 

8 any part thereof, of a value in excess of $1 0.OOO.OOO". 


f;WHLC\011916\011916.029-!<ml 
January 19, 2016 (11:39 a.m.) 


(621325!1) 
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H. R. 2080 


Tfi iuni ihe for coiiinHMKn'iitciit oi' f(in.sli-\icl iosi oC 

a h\'droi-]c*rt rir iiivuiviHji' (’hii'k ^ ’anvoii Datn. 


!.\ TIIK lIorSH OF HEI’UFSKXTATIVES 

Ai>i!n. 20I,'| 

Mr. ZlXKK (Cor liim.soir, Mr, Sijii'sox, oiul Mr, l-.M’.liADoi!) iiit I’odncoil llio 
Collowiii"' hill; which wii.s rcCcri'cd lo tiic ('nnuiiitlcc on iOiicrcy oml Coiniiiorcc 


A BILL 

'Fo n'iiistalc and oxlciid Ilia (loadliiu' lor (■oiniiKhiccnu'iit of 
coiistniOiou of ii liydrook'cti'ic- ])roJ(>cl iii\-oh-i)io' Clai'k' 
{'anyon Dam. 

1 l>( il ( iiaclcd hij the Seiialc arid Ilmise of Id^pirscida- 

2 lirr.s ofllic Uiiiltd Skills of Aiiicricd in Conf/ir.Ks (isscinbli/d. 

3 SECTION 1. EXTENSION OF TIME FOR A FEDERAL ENE^RGY 

4 REGULATORY COMMISSION PROJECT IN- 

5 VOLVING CLARK CAN^YON DAM. 

6 XkjlAvillistaiidino' ilu* (iiiic poriod dtrsciilaxl in .section 

7 F) ol' the Feck'i-al Power Act (It) F.S.C. SOti) that would 

8 otluTA'ise ii])i)ly to the Federal Fiktot He”ulatory (’oiii- 

9 mission project iiumhen'd 12129, the Federal Eneroy 
10 H(‘oidatory ( 'ommis.sioii (|•(>feiT(‘d to in this section as the 
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1 ■'( 'oiiiiiussion”) shall, at tlu‘ re(|iii‘s1 <>1 tlu* lic(‘nK(H‘ loi' I lie 

2 project, and al'lcr roasotiahlc notice and in accordanct' 

3 with the proci'dures of the (’oiiiniission under that section, 

4 reinstate the lict'iise and extend the tiiiu' period dni'inp- 

5 wliicli the licensee is iH‘({nir(‘d to coininence construction 

6 ot project works tor the tj-year period hepinniny on tlu' 

7 date ol" enactiiKait ol’ this Act. 


•HR 2080 IH 
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H.R. 2081 


To oxtoi!)! tho (UxKilini' Ibr conunfnci'iiH'nt oi’ ('on.sl ion ol' :i Ityfli-ooiort no 

}>fojort involving' l]u‘ ( iilisnn 


IX THE IIorsE OF EErHESEXTATIM'S 

AlMill. 2S. 20 1.') 

Mr. ZiXKK iniroihi<M‘(l (!m* roliowiii^' hill; whiolt was r(‘rot'roO to ili(“ ( 'oiiiiiiiltoi' 
ol! and ( 'oiiiiiictM'o 


A BILL 

I’o oxtciid the (IfiKlIiiK* for coinim'iiccniciit of constniction 
of a hydroolcO I’ic projofl iin’oK'ing' II10 (lihsoii Dam. 

1 I’x il (iiiifiril 1)1/ III!' S( ii<il( (iiiil House of Uvjiirscold- 

2 lives of the riiiled Sidles ))f Auk ried in (\)id/riss dsseinblul. 

3 SECTION 1. EXTENSION OF TIME FOR FEDERAL ENERGY 

4 REGULATORY COMMISSION PROJECT IN- 

5 VOLVING GIBSON DAM. 

6 (a) In Ok.nei.’.m.. — X ditwitlistandiny the riHiuiro- 

7 iiionts of soclion Idofllio FiHlcral Fowor .Vt-i (Id I'.S.C. 

8 SOd) that would otlicrwiso apply to tlii' I’d'di'ral Fiioiy'}’ 

9 Koyulatory Coiniiiissioii iirojccl numhm'd 12478-00:), tlio 
10 F(‘d<Tal Kiiergy Ho^idalory Commission (l•(‘l(•lTod to in 
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1 this scdimi ;is tin* ‘’('ominissioii”) may, at the I't-qucsl ol 

2 the liceiisfH' for the project, and after reasonable notice 

3 and in ac(-ordaiic(' with tlie procedures of tlu' ( ‘onimission 

4 niuler that section, extend tlie time perio<l duriny which 

5 the licensee is re(|uired to commence construction of 11u> 

6 projiM-t for a (i-yi'ar pt'riod that lH'«'ins on the dale (k'- 

7 sci'ihed in subsection (b). 

8 (b) Date DEscitiisEix — The date described in tliis 

9 subsection is tln‘ date of tlie expiration of tiu' extension 

10 of the pi'i'iod r('(|nir(‘d for commencement of construction 

11 I'or till' project described in subsection (a) that was issued 

12 by the Commission prior to the date of enactment of this 

13 Act under sc'ction IMofllu' F(‘(l(>ral Powm- Act (1(i I'.S.C. 

14 sot)). 
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i\ Tin^ norsE of in^pin^sEXTATivEs 

SKin’K.MHlCH S, ’2i)\') 

Ms, F'oxx ini the Following- hill; ivliich was ri'FfM'i't.‘(l to tli(‘ ( ’ointiiilliH* 

Dll IbuT^'v aiul ( 'omiiuTci' 


A BILL 

To oxtoiul tlu' (k'iuHiiu' Tor conuiioiicoinoiil of consli-iicl ion 
of a hydrooioctric projoci, 

1 !’<’ II ( iHicltd bi/ 11)1 Si iKilc (ind llfjtisr oj' Rci)itsi.-))I(i- 

2 lives dJ the I II lied Slides oJ'Aiiiericd in ('oiii/ress iissiinhled, 

3 SECTION 1. EXTENSION. 

4 (a) I.\ (Jexemal. — .X olwillistaiuliny Hio tiino period 

5 .specified in section 1.'! of tin' iMsIerai l’o\\'('i' Act (Hi 

6 I .S.C, SOii) llial woidd ollu‘n\'ise apply to tin* 13‘deral Ifn- 

7 eryy Kcynlatory ( 'oiniiii.s.sion project nunil)ered 12()42, tlic 

8 Comiiiission may, at the ir<|uest ol' the licensee foi' the 

9 project, and after iH“asoiiaI)le notice, in accordaius* \vith 
10 till' yood faith, due diligence, and pnhlic interest |■e(Hlire- 
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1 iiu'iits oi' thal s(‘c1'i()n and th(‘ ( ’oinmissioirs pi-ocnduri's 

2 under (hat st-ction, exiend tlu' time period (hiring- which 

3 the lieenst‘e is i-e(iiiiri‘d to commence tlu' construction of 

4 the project Cor up to o conseciitive •2-yi'iir periods from 

5 tlu' date of the ex))ii’at ion of (lie extension oi'ipinally issutal 

6 by (Ik' ('oniniission. 

7 (h) REIXSTATl-niKXT OF EXf'tHHI) LiCKXSE. — If the 

8 ])eri(Ml ix'Cjuiri'd foi- conniKMicement of construction of tlie 

9 project describc'd in sulisection (a) has ('xpired prior to flu' 
10 dat(' of till' enactment of (his Act. the Commission may 
1 1 reinstate (lie license (dTective as of the dati‘ of its <'\pira- 

12 tion and the first extension authorized niidi'r sulisection 

13 (a) shall take efh'cl on the dale of such ('xpiratioii, 
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A BILL 

To cxt^'iid tlu' (loiidliiK' foi- commcncoitu'iil of coiisli'iK'tioii 
of a hydi'ooloOric |)i'oj(H'l. 

1 Bf il ('luiclcil hi; the Scitiih (uid I/dusc of Rcjiivsciild- 

2 I ires (f llic I’liild/ Sidles of Ahierico in ('oii(/rcss dss(inl>le(l. 

3 SECTION 1. EXTENSION. 

4 (a) Ix (!exki;.\i,. — X ohvillistandiny llio liiiu' period 

5 spec'ifi(‘d in section F! of ilu' F('derai Powr Act {Ki 

6 r.S.C. SOti) that would otluTwise apply to tlie Federal En- 

7 ei'py Uecnlalory ( ’ommission project luimhta-ed 1271 o, llu' 

8 ('oiiiinissioii may, at the recniesl of llie rua'iisee foi' the 

9 proji'ct, and after reasonahle notice, in accordance with 
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1 tl)(' faith, diu' (lili”-eiic(>, and public interest i'e(|uire- 

2 iiK'Hts of tliat section and llie ('omniissioii's procedures 

3 \uid('i' that section, extend tile time pi'riod during ^vhich 

4 the lic('nsei‘ is re(|nii'ed to cominence tlu* construction of 
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6 tiu' date of tlie expiration of tlie extension originally issued 

7 by the (’ommission. >\iiy obligation of tin' licensee for the 

8 payment oraniiual charges uikU'i- sect ion U)(e) ofthe Fed- 

9 eral l‘u\ver Act (It) HOdtid) shall coinmence upon 

10 conclusion of tlu‘ time period to conimenci' construction 
1 1 of the project, as extended by the (’ommission under this 

12 subsection. 

13 (b) Hli.xstati-lmlxt ok Expihki) LicKXsiy — If the 

14 period reipiired foi' conmumcement of construction of the 

15 project desci-ihed in subsection (a) has expii-ed piioi' to the 

16 date of the enaetnient of this Act, tlu' ('ommission shall 

17 reinstate the license effective as ol' tin* dat(‘ of its expira- 

18 lion and the first extension authoi'ized uiuh'i' subseidion 

19 (a) shall take elTe(-t on the date of such e.xpiration. 


f:\VHLC\01 1 1 16\01 1 1 16. 082, xml (620984I1) 
January 11 , 201 6 (1 :05 P-m.) 



162 


l-:\M l4\GIBSOX\01BSO.\ J)27.XML [Discussion Draft) 


[DISCUSSION DRAFT] 


1 Mth (’ONCKKSH 
2l) Si’issiox 


H.R. 


Tf) (“xti'iKl tlu' Toi’ ('onuinMH-cniiMil oC const ructitni of i\ hydrnclcct iic 

proji'ct. 


IX THE llOrSE OF UEl’MESEXTATR’KS 


A[}‘, (Jinsox inlnHinccd the foilowititr hill; wiiii-li wns 1 o the ( 'oininilKv 

on 


A BILL 

To cxtoiul lli(' (Icaiirmo Cor (-onniK'iiccinonf of coiistnictioii 
of a liydrooloclric projocl . 

1 l’>( il (’iKicled bij Uw Snidlc dud floiixr of liepi-cscida- 

2 I i res of I III- I’ll ill’ll Sidles of Aiiierli-d in ('oiii/ress iissrinhled, 

3 SECTION 1. EXTENSION. 

4 (a) lx Okxkis.m.-. — X olwitlmlandin”' the liiiio period 

5 specified in seclioi) 14 of tlie Federal P(nver Act (Hi 

6 l’.S,(’. HOli) Ilia) wonid otlierwist* apply lo the Federal Eii- 

7 eryy Heyiilatory Ooiiiiiiission ])roJeet nniiihenal FS'iHT. the 

8 ( 'omniission may. at the- |■e<nu■st ol' llu> licensee for tlie 

9 projh'ct, and aff<‘r reasonalile notice, in accordance with 

f:WHLC\011916\011916,088,xml (621322I3) 

January 19, 2016 (3:39 p.m.) 



163 


l-;\M14\UlBSO,\\GIBSOX ()27,XML [Discussion DraftJ 

•> 

1 till' lailii, (1 h(‘ (lilijri'iice, and public inlcrcsl ictiuire- 

2 mciits of that section and tlu- ( ’oiinnission's procedures 

3 under tluit section, ('xteiid tile time pi'riod during' u'liicli 

4 tlu' licimsee is re(|nired to commence tlii‘ construction of 

5 tlu' proji'cl for up to 4 consecutive 2-yi‘ar periods Iroiii 

6 the date of the exiiii'ation of llie time peifod reiiuin'd for 

7 comnumcement of constnieiion prescribed in the license. 

8 (b) Rkixstatk.muxt ok Exi’1i;f,1) Lickxsk. — I f the 

9 pi'riod rei|uii'ed for comineneemeiit of construction of the 

10 [iroject described in subsection (a) has expired prior to till' 

11 date of till' enactment of this Act, the ( 'oiinnission may 

12 reinstate llu' license effecti7’e as of the dale ol its expira- 

13 tion and the first extension authorized under subsection 

14 (a) shall takeelTect on the date of such expii’ation. 


f;'',VHLC’\0119!6'\011916,088,xmi {62132213) 

vianuary 19, 2016 (3:39 p.m.) 



164 



The Honorable Ed Whitfield 
Chairman 

Subcommittee on Energy and Power 
Committee on Energy and Commerce 
United States House of Representatives 
2125 Rayburn House Office Building 
Washington, DC 20515 


Advanced 
Hydro Solutions 

3000 Auburn Drive, Suite 430 
Beachwood, Ohio 44122 
Tel: 216 472 5581 
wvvw.advancedhydrosolutions.com 
January 29, 2016 

The Honorable Bobby Rush 
Ranking Member 

Subcommittee on Energy and Power 
Committee on Energy and Commerce 
United States House of Representatives 
2322A Rayburn House Office Building 
Washington, DC 20515 



Re: Jennings Randolph Hydroelectric Project 


Dear Chairman Whitfield and Ranking Member Rush, 


Thank you for the opportunity to express Advanced Hydro Solutions’ (AHS) support for legislation to 
extend the Federal Energy Regulatory Commission’s (FERC) authority to extend the deadline for 
commencement of construction of a hydroelectric project involving the Jennings Randolph Dam. 

The Jennings Randolph project is a proposed hydropower project in Mineral County, West Virginia, and 
Garrett County, Maryland, This $43 million project will utilize an existing Federal dam without disrupting its 
authorized purpose or affecting the environment or the operations of that facility. Additional public benefits 
of the project include clean, renewable energy to power over 6,000 homes, offsetting approximately 
107,000,000 pounds of CO 2 emissions, 678,000 pounds of SO 2 emissions, and 305,000 pounds of NOx 
emissions; construction employment and permanent employment positions for project operators; and new 
business and property taxes to be paid by AHS. 

This project has been under development since 2005 and during that time our company has worked 
through the extensive licensing process before FERC, which resulted In an original license being issued 
in April 2012 to our subsidiary company Fairtawn Hydroelectric Company LLC (Fairlawn), This project is 
supported by the local county commissions in both states, and our company has an excellent working 
relationship with both State agencies and the US Army Corps of Engineers (Corps) on whose oropertv 
this project will be built. 


Since the license was issued in 2012, Fairiawn has continued to apply for and obtain the balance of 
permits required, secure financing, and select contractors and equipment suppliers. Currently the project 
is delayed due to a pending application before the Corps to approve the construction at the federally 
owned Jennings Randolph Dam under Section 14 of the Rivers and Harbors Act of 1899 (33 U.S.C. 408), 
which we filed widi the Corps in December of 2013. This delay, in turn, has held up action by Maryland 
Department of Environmental Protection on the required Water Appropriation Permit. 

Congressional action Is needed to preserve AHS's ability to move fonward with the project once all 
regulatory requirements are met. Section 13 of the Federal Power Act (16 U.S.C. 806) requires 
hydropower licensees to begin construction within two years of licensing, and authorizes FERC to extend 
that deadline once, for a second two-year period. Here, FERC granted the license in 2012 and granted a 
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two-year extension of the construction deadline in 2014. Since AHS is stiii unable to initiate construction 
due to permitting delays, its license will expire unless Congress statutorily authorizes F6RC to grant 
additional extensions of time to begin construction. 

For these reasons, AHS strongly supports this proposed legislation. It vvi!! protect AHS’s S2,5 million 
investment in the project to date. It will preserve a project that has received widespread local support, 
and which has been approved by many federal and state resource agencies. And it will protect a project 
that will extend the tax base of local communities, provide jobs, and generate clean, carbon-free, 
renevi/able energy. 

AHS appreciates the Committee's consideration of this bill and respectfully requests favorable 
consideration of the extension It would authorize. 



David C. Sinclair 

President, Advanced Hydro Solutions LLC 


CC; 

The Honorable Fred Upton 
The Honorable Frank Pailone, Jr. 
The Honorable David McKinley 
The Honorable John Delaney 
The Honorable John Sarbanes 
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Slatemcnt of Alina Osorio, Dircclor 
Clark Canyon Hydro, 1,LC 


IJcforc ihe 

United States I louse of Representatives 
energy and Commerce Comniitlcc 
Siibcomniiltce on I jiergy and Power 


I'cbruary 2.2016 

Chairnian Whitfield, members of the 1 louse finergy and Commerce Committee, Subcommittee 
on Ihiergy and Pow cr. thank \ou for the opportunity to submit testimony in support of HR 2080 --A 
bill to reinstate and extend the deadline for commencement ofeonstruction ofa hydroelectric project 
involving Clark Canyon Dam. 

I am also gratefui to Representative Zinke for introducing this legislation providing an 
opportunil)' for the Clark Canyon Hydro project to come to fruition and provide benefits to the people 
of Montana and Idaho. 

I'he Clark Cancon Hydro project will provide jobs, reliable and renewable electricity, tax 
revenue for Montana and power during the hottest months of the year when electricity demand is high. 
The hydro project being developed on the Clark Canyon Dam located in Montana, draws on the 
existing dam owned by the iJureau of Reclamation. 'I'he project is for a net capacity ofd.? MW 
supplying an estimated 1 7.900 MWh ofelcan, renewable electricity per scar, enough to pow'or 
approximately 1 .770 average homes per year, .As you knows hydro power is stable, reliable and a 
renewable resource tvhose assets Ixpically last for 50 to 100 years. Unlike some other forms of 
rencw'able cleeiricily, hydropower has a number of ancillaiw benefits wfiiich help to provide stability to 
the electric transmission and di.stribution system. 

Environmental benefits include reducing an estimated 18.000 lonnes/year ofC02 and 
supplementing the dissolved oxygen into the Beaverhead River below the dam by way of an aeration 
system, flie Beaverhead River has ongoing challenges with low- oxygen levels, the Montana 
Doparlmcnl of tinvironmcnla! Quality ira.s provided a 401 water qiiaiity certification for the project, 
'I'he Bureau ol Reclamation ottns and operates this dam which was built in 1964. ilte project draws on 
alreadt- existing potential power w ithout creating adverse impact,s to the Beaverhead River. 

I'-conomic benelils include, creating 30 to 40 Jobs during construction and I to 2 full lime 
operating jobs for the life of the project, which is anticipated to be 50 or more years. In addition to the 
job benefits, slate and federal lax revenues that will be realized during the first n\-c \ears w ill be 
approximalel) .$6 i 1 .000. Because the cleeiricily is considered renewable, the renew able elcctricii\‘ 
credits (RfiCs) will be an additional economic value. 

Clark Canyon I lydro I.I.C (CCi il.) acquired the project from a former developer who was not 
able to complete the work, fhe delays that occurred were due in large pari by (he former developer's 
mismanagement and neglect to file the necessary updates and project plans in a timely fashion to the 
i-'edcral Energy Regulatory Commission (1’1-RC). Despite the prior developer's errors, the FERC 
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Coinniissioncrs continue to support development ofthc project and imiqucly expressed that support in 
the FHRC Order terminating the license: 

Alihougli u’u are required 1o fermmate the liceme, h’C are sympathetic to efforts to 
develop the project indeed, the Commission previously issued Clark Canyon a 
license because the Commission concluded that the Clark Canyon project was in 
the public interest and those efforts need not end with our holding here. In a 
number of instances. Congress has, at the request of developers of projects that 
failed to timely commence construction, enacted legislation authorizing us to 
reinstate terminated licenses and grant additional extensions of the time to 
commence construction^ . 

We are graiclul that your Subcommiltcc is considering the extension ofthe license as suggested 
by M-RC. 


Other Interested government entities with jurisdiction over the Clark Can) on Hydro project 
also support the project completion. 'I'hc Bureau of Reclamation has been extremeh cooperative with 
CCIIL since the company took over the project by providing guidance and recommendations such that 
the project design will quickly achieve Hnal approval. ’I'hc Montana Department of l-nvironmenlai 
Quality (DUQ) in Nkivembcr 2014 published a report indicating the Beaverhead River, which fced.s the 
Clark Canyon Dam and ultimately the hydro turbines, is low in o\\'gcn which liurts native aquatic 
species. {As slated earlier, the Montana DivQ provided water quality certification for the project.) 

Clark Canyon 1 lydro I.l.C looks forward to the opportunity to complete this project and deliver 
all ofthe anticipated environmental and economic benenis to the people of Montana and Idaho. 

Mr. Chairman, thank you again for the opportunity to submit te.slimon> on behalf of Clark 
Canyon I lydro, LLC in support of HR 2080. 

Respectfully siibmitlcd, 

Alina (Xsorio 
Director 

Clark Canyon Hydro. I,.1.C 


' 150 FFRC 61 . 195 . United Slates of American Federal Fnergy Regulator)' Commission. Clark 
C anyon I iydro. fJ.C Project No. 12429-01.1. Order 'ferminating License (issued March 19. 20 i 5 ) 
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Written Statement from Representative Ryan Zinke (MT-AL) 
“A Legislative Hearing on Eight Energy Infrastructure Bills” 
House Committee on Energy and Commerce 
Washington, DC 
Tuesday, February 2, 2016 

Mr. Chairman. Mr, Ranking Member, and Members of the Committee and Sub- 
committee on linergy and Power: 


1 wish to offer my sincere thanks for your willingness to host a legislative hearing 
highlighting the importance ofenergy infrastructure legislation. I am proud to have 

two bills included in today’s discussion: 1 1.R.2()8(), which reinstates and extends 
the deadline for construction of the Clark Canyon Dam hydroelectric project, and 
H.R.208 1 , which extends the deadline for the Gibson Dam hydroelectric project. 
Senate companion bills were also introduced by Montana Senators Steve Daines 
and Jon Tester, w hich have since passed the Senate Committee on Energy and Nat- 
ural Resources. 


Montana possesses an abundance of valuable resources that offer remarkable op- 
portunities for our energy development potential. From solar and coal to hydro- 
power and oil and gas. we sit on some of the most diverse and rich natural re- 
sources that create jobs, promote our energy security, and strengthen our econo- 
mies. Hydro projects are a critical component of this equation; not only is it a 
clean, stable, and reliable energy source, hut hydropower is also affordable, allow- 
ing residents throughout the West to turn on their lights and heat or cool their 
homes. How ever, as is t> pical w ith federal government, the permitting and certifi- 
cation process for dams across the country are bound up in endless bureaucracy. 
Even projects that arc of great importance to local communities face delays and 
terminations, which is why Congress has taken to introducing legislation to author- 
i/c these projects independently of government agencies. 

Due to bureaucratic delays w ith U.S. Fish and Wildlife Service, neither the Clark 
Canyon nor (Jibson Dam projects have been able to begin construction. The Clark 
Canyon Dam. located outside Dillon, Montana, will provide critical electricity to 
both Montana and Idaho customers, which is why we are proud to have the entire 
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Idaho delegation as co-sponsors on both House and Senate versions of the bill, 
formally licensed in 2009 by the Federal Energy Regulatory Commission (FERC), 
the project was granted a two year extension in 201 1 . Because project construction 
tailed to begin by the deadline ol'August 25, 2013, the license was terminated. The 
Gibson Dam, stationed northwest of Augusta, .Montana, is a partnership between 
Greenfields Irrigation District of Fairfield, Montana, and Tollhouse Energv of Bel- 
lingham, Washington. 1 he project was officially licensed by FERC in 2014; a two 
year extension was also granted in that same year. The deadline for the project to 
commence construction just passed on .lanuarv' 12, 2016. Unfortunately, both pro- 
jects are ready to go, but never-ending and redundant hurdles are getting in the 
way. 


The Clark Canyon and Gibson projects are of great importance to Montana, as they 
will pow cr our local farming and ranching communities while protecting pivotal 
w ildlife and water quality resources. I find it to be incredibly unfortunate that the 
federal government has failed to help advance the infrastructure needed to get them 
across the finish line. It is not solely a benefit to my state of Montana, but it is also 
an opportunilv for our nation to embrace our energy abundance and stand by an all- 
of-the-above energy approach that is critical for our energy independence. I appre- 
ciate the House Committee on Energy and Commerce for beginning these incredi- 
bly important conversations as we move toward legislative action and look forward 
to hearing the testimonies of the participants. Again, I sincerely appreciate your 
consideration orH.R,2080 and H.R.2081. 


2 
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American Rivers 

Rivers Connect Us 


February 3, 2016 

The Honorable Ed Whitfield, Chairman 
The Honorable Bobby L. Rush, Ranking Member 
Subcommittee on Energy and Power 
Committee on Energy and Commerce 
U.S. House of Representatives 




I ' 


Dear Chairman Whitfield and Ranking Member Rush: 


We are writing to express our views on the following five bills being considered by the 
subcommittee. 


• H.R. 2080, a bill to reinstate and extend the deadline for commencement of construction 
of a hydroelectric project involving the Clark Canyon Dam; 

• H.R. 2081, a bill to extend the deadline for commencement of construction of a 
hydroelectric project involving the Gibson Dam; 

• H.R. 3447, a bill to extend the deadline for commencement of construction of a 
hydroelectric project involving the W. Kerr-Scoll Dam; 

• H.R. , a bill to extend the deadline for commencement of construction of a 

hydroelectric project involving the Jennings Randolph Dam; and 

• H.R. , a bill to extend the deadline for commencement of construction of a 

hydroelectric project involving the Cannonsville Dam. 

Section 13 of the Federal Power Act requires hydropower licensees to commence construction 
within two years of receiving a federal license from the Federal Energy Regulatory Commission 
(FERC). The Commission may extend the construction deadline once for an additional two-year 
period. If a licensee fails to begin construction by this extended deadline, its license expires and 
is terminated through a written order by the Commission. Each of these five bills would extend 
the statutory deadline for commencement of construction for a hydroelectric project. Four of the 
five projects that are seeking a statutory extension for the Federal Power Act’s construction 
deadline have already received a two-year extension from the Commission. Two of the bills 
would reinstate licenses that have already been terminated by FERC. 

American Rivers does not support individual license extension bills like the ones currently being 
considered by the committee. The vast majority of hydroelectric projects are able to commence 
construction within FERC’s statutory deadline, and we generally look with disfavor on attempts 
to evade regular order in proceedings before FERC. We are concerned about the precedent set 
when Congress passes earmarks to waive regular order at specific dam sites or FERC projects. 
We want to make dear that our objection is to the practice of earmarking FERC projects in 
general, and not with any of the specific projects before the Committee at this time. 

These bills are also a symptom of a larger issue with hydropower development. Ail of these 
projects involve retrofitting existing non-powered dams with new hydroelectric facilities. 
American Rivers generally supports policies, like the Hydropower Regulatory Efficiency Act of 
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2013, ihat would encourage the responsible development of hydropower on existing non- 
powered water infrastructure. 

As you know, our organization strongly opposed the hydropower provisions in H.R. 8, which 
would dramatically weaken environmental standards for hydropower projects. The hydropower 
industry has argued tliat these changes - which would weaken bedrock environmental laws like 
the Clean Water Act and the Endangered Species Act, along with key protections for public land, 
Native American treaty obligations, recreation, and fisheries - are necessary to “expedite” the 
FERC licensing proces-s. Members of the industry, arguing before this Committee, have 
consistently identified the hydropower licensing process - particularly sections of the law that 
protect these critical public values - as the greatest obstacle to new hydropower development. 

We believe that the facts - demon.strated, in part, by the existence of these five bills - tell a very 
different story. FERC's regulations envision a five-year licensing process, with three years of 
pre-filing activities and two years of processing after an application is filed. While some projects 
lake longer, there arc many examples of hydroelectric projects that receive FERC licenses in a 
much shorter period of time. Between 2006 and 2012, FERC issued 46 hydropower licenses in 
fewer than twelve months each. 

Ail of the projects here are consistent with FERC’s ordinary licensing timelines. The completed 
license application.s for each of these project.^ were processed in fewer than two years, vvith an 
average processing time of fewer than 16 months. All of the developers of litese projectvS 
received their licenses within 10-2 1 months of filing an application that was complete and ready 
to be processed. ' The two projects with the longe.st licensing times (Clark Canyon, at 38 months 
and W. Kerr Scott at 21 months) involved a “delay” between the filing of the licensing 
application and FERC’s determination that the license application was complete and ready for 
processing. FERC deemed the application for the W. Kerr Scott project deficient, and the 
application for the Clark Canyon project was deemed deficient twice. 

At ail five of these projects, post-licensing activities have been the primary obstacle to successful 
development. With the exception of the Cannonsville Dam project (where the license has not yet 
expired but where emergency repairs needed at the dam will prevent the project from being 
constructed anytime soon), each of the projects in question ha.s held a FERC license for a period 
that is greater than the time it look for FERC to process the license in the first place, anywhere 
from 3 to 6 yeitrs. The average lime it took for licensees to obtain their licenses for these projeefs 
(16 months) is far less than the time that has elapsed since they received those licenses and failed 
to commence construction (an average of 46 months and counting). On average, these developers 
have held these licenses without generating a single kilowatt or even breaking ground on the 
facility for nearly three limes as /wig as it look FERC to proce.ss their licenses in the first place. 
The FERC licensing process is not holding back any of these projects. 

The National Hydropow'er As,socialion (NMA) continues to argue ’oefore Congres.s that the 
licensing proces,s - particularly those portions of the proce.ss am intended to protect the 
environment - are the greatest .source of delay in bringing new hydropower online. Yet 
elsewhere, NHA downplays thi.s concern, in a recent letter regarding the Administration’s Clean 


' Tiifie from FERC “iioticc ot ready for environmental analysis” to issuance of license order. 



Energy Incentive Program (CEIP), NHA argues that many hydropower projects can be licensed 
and constructed without significant delay; 

Even under hydropower’s current licensing process there are many examples of 
projects being licensed and built within the timeframes outlined in the CEIP. For 
example, the Federal Energy Regulatory Commission (FERC) maintains a list of 
projects that were expedited in less than one year, and between 2006 and 2012, 46 
hydropower licenses were issued in under twelve months representing over 
39,000 kWs. For small hydropower developers seeking a FERC exemption the 
median project timeline between exemption application and commercial operation 
is 2.5 years, and the median timeline between start construction to placed- in- 
seivicc is 17 months. Similarly, under the Hydropower Regulatory Efficiency Act 
of 2013 (HREA), Congress removed certain small conduit hydropower projects 
from FERC jurisdiction and since HREA’s passage. 57 projects have received 
‘^qualifying conduit” .status, representing over 24,000 kW’s. For these projects it 
takes FERC between two and three months to issue a determination. Finally, the 
Bureau of Reclamation’s Lea.se of Power Privilege (LOPP) process demonstrates 
hydropower projects can meet the CEIP’s timeframes. Under the LOPP, 

Reclamation has approved a number of projects representing over 49,000 kW’s, 

On average, these projects, t'rom project initiation to operation, takes between 2.5 
and 3 years.' 

NHA argues elsewhere that the licensing process is not the most significant source of delay in 
developing new hydropower projects. In a recent comment letter before FERC, NHA referenced 
the Department of Energy’s 2014 Hydropower Market Report' in support of its argument that 
FERC’s annual charges for hydropower licensees (which fund FBRC’s licensing activities) 
should not apply to unconslructcd hydroelectric projects; 

‘“Examining the major licensing milestones of sixteen projects between 2005 and 
2013, the Market Repon found that the phase of licensing and project 
development between license Issuance and the start [sic] construction took 
the most time, more than four years, typically, longer than obtaining the 
license itself.” |empha.si.s added] 

Our own review of the data used to inform figure 7 (p. 20) in DOE’s Market Report - which 
involves projects that are very similar to the ones addressed in these five bills - suggests that 
.NHA is correct; Hydropower projects can indeed be licensed and constructed quickly, and 
licensing is far from the greatest .source of delay when it comes to getting new hydropower 
projects online. Rather, the period of time between the receipt of a FERC license and 
commencement of construction is a much more significant source of delay: 


'■ Naiiona! Hydropower As.sociation Comnicais orr Docket No. EPA-{IO-OAR-20I5-0199, f'edevai Plan 
Requircmcnls for Greeniiousc Gas Emissions from Electric Utility Generating Units Gmstructed on or Before 
January 8, 2014; Mode! Trading Rules; Amendments to Framework Regutuiions. lutn:/Avww,lwd f o .orc/ wp- 
oouicin /UDicn d-S/J.0 1 6/0l/NH .A-Co minent s-on- RP.A's-Ck ~nn-Encrgv-Inccn(ivc-Pfo^fam.pdf 
’ lilip://cneri;y,gov/eerc/waier/downioiidsf20i 4-hydropower-market-report 
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* The aveiage time it took to license a project was just shy of 2.5 years (an average of four 
years for licenses and six months for exemptions), 
e FHRC’s licensing process contemplates a five-year licensing period. Only six new 

projects exceeded this period. The average delay was 16 months; the maximum delay was 
slightly less than eight years (again, much less than the industry’s “10 year delays” 
talking point). 

» By contrast, the period of time between the receipt of a HERC license and 

commencement of construction was a much larger source of delay; on average 5,2 1 years 
(7,36 years for licenses and 2.5 years for exemptions). These delay.s are unrelated to 
environmental concerns, as Clean Water Act certifications, ESA consultation, and other 
environmental issues were resolved before license issuance. 

The five bills currently under consideration by this committee provide further evidence that 
licensing is not the greatest of the hydropower industry’s problems. Rather, the problem appettrs 
to be with developers’ ability to actually get projects built once they have received a license. 

We recognize that there are other legitimate factors beyond the control of these developers which 
may have contributed to the delay in the start of construction at these five projects. For example, 
two of the projects in question involve development at dams owned by the federal government 
and operated by the U.S. Army Corps of Engineers. Developers must comply whih the Corps' 
section 408 permiuing process, via which the Corps determines that constructing a hydropower 
project ‘’will not be injurious to the public interest and will not impair the usefulness" of the 
underlying federal dam. The Corps' 408 process typically begins after the FERC licensing 
process is complete, and is a widely-acknowledged source of delay in licensing, In te.stimony 
before this committee in May of 2015, Ann Miles, the Director of FERC’s Office of Energy 
Projects, sugge.sled that it might be more efficient to take FERC out of the permitting of these 
prqjeci.s altogether: 

Many of those are Corps of Engineers or Bureau of Reclamation Dam.s, and one 
thing that is in my testimony is perhaps a suggestion for trying not to have 
duplicative federal agencies, is that those agencies whose dams those are take on 
the responsibility for siting the nonfederal projects ai their darns and remove 
FERC's jurisdiction.'' 

'The vast majority of potential hydroelectric capacity on non-povvered darns is at Federal 
facilities. The U.S. Bureau of Reclamation is already succes.sfully j^rmitling hydropower on its 
facilities without FERC’s involvement via its Lease of Power Privilege process. American 
Rivers would welcome a discussion with the hydropower industry on how w'e can jointly support 
legislation that, rather than undercutting bedrock environmental protections like FI.R. 8 docs, 
would instead allow agencies like Reclamation and the Corps to permit the expeditious non- 
fecieral development of hydropower on their own facilities without the need for FERC's 
involvement. 


■' Htiaring on Discussion Drafts A(tdrt:.s.sing Hydropower Regulatory Mr>derni7.aiinti Anti Fere Process Coordination 
I'luier The Natural Gas Act. ll.5». House of Representatives Committee on Energy and Commerce. Suhcommiiiee on 
Energy and Power. Washington, D.C. Wednesday, May 13, 2015. 

hai)://doi;.s.h.iuse . 'Jov7itK:ei inii.s/ U-VltU' ^/?OI5051.Vin3 443.4}HRG-n4-[.R)3 Ti-an<.crini-20!.S05l Vp dr 
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We also understand that other post-licensing activities (securing financing, obtaining generating 
cquipmeiu, etc.) can result in delays, and we believe that the public interest might be served by 
giving developers more time to complete these- activities before their licenses are terminated. We 
v.'ould he interested in potentially supporting legislation that - instead of weakening protections 
for clean water, public lands, and endangered aquatic species - would extend the statutory 
construction deadlines for a!! FHRC licensees to better account for these unforeseen 
circumstances and encourage the responsible development of new hydropower capacity. 

Thank you for the opportunity to provide comments. 


Sincerely, 


Jim Bradley 

Vice Pre.sident for Government Relations and Policy 
American Rivers 
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liAlRiV'A'>^ HAiNiKlNG lV;!"iV'l: 


ONfc HUNDRED FOURiEENTH CONGRESS 


Congress of tlje Unttels States 

Spouse of iltprEB'nttntiiies 

COMMilTEE ON ENERGY AND COMMERCE 

2125 a- .'firiOuSl C C' Bull DING 

Vv'a , I'JL,. N,DC2Cri5 ai16 


Ms. Ann F, Miles 

Direclor of tilo Ofilce ofEnergv- Projccis 
Federal Energy Regulatory Commission 
888 First Street. N.E. 

Washington. DC 20426 


Dear Ms. Miles: 

Thank you for appearing before the Subcommittee on Energy and Power on Tuesday, February 2, 
2016, to testify at the iiearing entitled “A Legislative Hearing on Eight Energy Infra.siructure Bills, ” 

During the hearing. Members asked you to provide additional information for the record, and yoti 
indicated that you would provide that information. Descriptions of the requested information are 
provided in tite attached document. The format of your rcsponse.s should be as follows: (I) the name of 
llie Member wliose request you are addressing, (2) the complete tc.vt of the request you are addressing in 
bold, and (3) your answer to that request in plain text. 

To facilitate the printing of the hearing record, please re.spond to these requests with a iransmiltal 
letter by the close of busine.s.s on March 9, 2016, Your responses should be mailed to Will Batson, 
!.,egislative Clerk, Committee on Energy and Commerce, 2 ! 25 Rayburn Mouse Ofllcc Building, 
Washington, DC 205 ! 5 and e-maiied in Word format to Will.Batsoii@ma i l . ho use. g ov. 

Thank you again for your lime and eiTori preparing and delivering testimony before the 
Subcommittee, 

Sincerely, _ 

Ed Whitfield 

Chairman 

Subcommittee on Energy and Pou er 

cc: The Monorablo Bobby Rush. Ranking Member. Subcommittee on Energy and Power 



•Attachment 
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FEDERAL ENERGY REGULATORY COMMISSION 
WASHINGTON, DC 20426 


March 9. 2016 


The Ikmorable Ed Whitfield, Chairman 
Subcommittee on Energy and Power 
Committee on Energy and Commerce 
U.S. House of Representali\'es 
2125 Rayburn House Office Building 
Washington, D.C. 20515 


Dear Representative Whitfield: 

Thank you for the opportunity to appear before the Subcommittee on Energy and Power 
on Tuesday. February 2, 2016, to testify at the hearing entitled “A Legislative Hearing on 
Eight Energy infrastructure Bills.” Attached are my responses to the Supplemental 
Questions for the Records. 


Sincerely, 



Ann F. Miles 

Director, Office of Energy Projects 
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Additional Comments for the Record 
Ann F. Miles 


The Honorable Pete Olson 

1. Are you aware of any situations where a state agency, acting |)ursiiant to a 
federal delegated authority, has failed to meet the schedule established by 
FERC? 

A. Anytime this happened, are you aware of a state agency not meeting your 
schedules? 

Ansyva:: In the Energy Policy Act of 2005, Congress directed the Federal Energy 
Regulatory Commission (Commission) to establish schedules for all federal 
authorizations for jurisdictional natural gas projects. Section 1 57.22 of the 
Commission’s regulations, promulgated to implement this authority, requires that 
federal or state agencies issue final decisions on requests for federal authorizations no 
later than 90 days after the Commission issues its final environmental document, 
unless a schedule is othonvise established by federal law. 

Commission staff monitors the status of permit applications for federal authorizations 
during the pre-filing review period, the application review period, and the 
environmental review analysi.s. Commission regulations require that applicants 
identify eacli federal authorization that a project will require, the date the applicant 
requested the authorization, and any reasons why such a request ha.s not been made by 
the time of the formal application, 

Some statutes - such as the Clean Water Act, which gives a state agency up to one 
year to act on a request for water quality certification - provide timeframes that may 
allow an agency longer to act than the Coniinisaion’.s schedule, ALso, some agencies 
ask applicants to refrain from siibniitting I'edcral permit applications until the 
applicant has obtained intomiation, such a.s identification of plant and animal species 
and cultural resources that can only be gathered by on tire ground surveys. Where 
landowners decline to allow access to their property, this information can only be 
obtained after the Commission issues certification, which carries eminent domain 
rights. In the.se cases, a federal or state agency will not comply with the schedule set: 
by the Commi.ssiori. Rather, the Commission order will require action on federal 
authorizations before construction may begin. Commission staff does not track the 
timing of permits issued after Commission action on the project. 
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In situations where an applicant has made the necessary request for a determination to 
the permitting agency, the Energy Policy Act of 2005 provides an avenue for the 
permit applicant to seek judicial review of federal or state agency inaction if it extends 
past the deadline established by the Commission. There has been one case in which 
the applicant has sought this remedy; Dominion Transmission, Inc. v. Summers (D.C. 
Cir. No. 13-1019), July 19, 2013. In this case, the Maryland Department of the 
Environment, acting on delegated federal authority under the Clean Air Act, refused 
to process Dominion’s application lor an air quality permit. The Court directed the 
agency to process the permit application. It did so and issued a construction permit to 
Dominion, 

The Honorable Richard Hudson 

1. What is the number and experience of the staff administering the licensing and 
regulation of hydropower projects (the number of PhDs, master’s degrees, 
etcetera)? 

.Answer : Of the 250 scientists and engineers in the three Divisions that administer the 
licensing, compliance, and dam safety of hydropower projects, 144 (58%)have 
advanced degrees. 


O 



